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July 1, 1963—June 30, 1964 


ABSENCES. (See Leaves of Absence) 

ADMINISTRATIVE DETERMINATIONS 
Conclusiveness 

Bid data, information, etc. 
Question of whether data and information required to be submitted by 
bidders for Govt. contracts meets data furnishing requirements in invita- 
tion is factual one primarily for determination by procuring agency and 
when good faith explanation is given by procuring agency indicating 
that information meets invitation requirements contrary conclusion 
will not be made 
Dependency determination 

Administrative discontinuance of enlisted member's class Q allotment 
upon receipt of information of long, unexplained absence of wife, and 
suspension of crediting account with basic allowance for quarters con- 
stituting determination of dependency and relationship under secs. 10 
and 11, Dependents Assistance Act of 1950, as amended, 50 U.S.C. App. 
2210 and 2211, which determination is conclusive and final and not sub- 
ject to review in any court or by any accounting officer of Govt., except 
for fraud or gross negligence, member is not entitled to be credited fol- 
lowing disappearance of wife with basic allowance for quarters on her 
behalf; however, should member subsequently establish by acceptable 
evidence that he had and has dependent wife and should allotment 
for her be reinstated, member would be entitled to retroactive credit for 
quarters allowance 

ADVERTISING 
Multi-year procurements 
Use of multi-year procurement procedure prescribed in par. 1-322, 
Armed Services Procurement Reg., for competitive contracting of known 
requirements, under which contract quantities are budgeted and ac- 
counted for in accordance with program year in which each quantity 
is authorized, no-year funds are used, and reduced unit prices are ob 
tained by eliminating repetitive, substantial start-up costs, does not pre- 
vent competition by small business concerns or violate Small Business 
Act, nothing in procedure restricting placement of contracts with quali- 
fied small business concerns, which should find opportunity to spread 
Start-up costs attractive, does not derogate purposes of advertising 
statutes (10 U.S.C. 2304(a) and 2305), free and open competition being 
obtained for Govt.’s known needs, and does not violate principles of 
fund obligations, statutory time limits on obligation and expenditure of 
funds not applying to no-year funds_____.._....._..-.____--_--_---- 
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AGRICULTURE DEPARTMENT 


Employees 

Inspection and quarantine services 

Sunday work as overtime. (See Compensation, overtime, inspectional 
service employees, excess of workweek requirement) 

Rural Electrification Administration 

Loans to cooperatives 

Central service limitation 

Loan obtained by rural electric cooperative under sec. 4 of Rural 
Electrification Act of 1936, 7 U.S.C. 904, which precludes loans to 
areas receiving “central station service” so that cooperative could furnish 
power to military radar site which was not served by any existing elec- 
tric distribution facilities and which was located 4 miles from nearest 
facilities that were owned by cooperative is loan to area not receiving 
central station service and, therefore, does not violate limitation in 
cna ies eg lee ln cm li on 
Soil bank 

Regulation propriety 
Agriculture regulation which in effect denies tax, liens priority by pre- 
cluding withholding of soil bank payments to satisfy debts of farmer 
participants to other Govt. agencies where farmer has had prior assign- 
ment of payments recorded is proper regulation within broad powers 
and discretion vested in Secretary of Agriculture under Soil Bank Act, 
7 U.S.C. 1801, et seq., to determine amount and conditions of payments to 
ey ee tr in a ioiarkocdnsdcdasmibesdeneeiinkoue 


ALLOWANCES 


Family allowances 

Separation. (See Family Allowances, separation) 
Quarters. (See Quarters Allowance) 
Station. (See Station Allowances) 


ANNUALLEAVE. (See Leaves of Absence, annual) 


APPROPRIATIONS 


Apportionment 

Funds, etc., subject to 
In view of purpose of 1950 amendment to apportionment requirements 
of sec. 3679, R.S., 31 U.S.C. 665, to include all types of funds and appro- 
priations not specifically excepted, nonadministrative funds of Federal 
Savings and Loan Insurance Corporation must be regarded as subject 
to apportionment, and fact that Corporation has authority to determine 
its necessary expenditures and manner in which they are incurred, 
allowed, and paid does not exclude Corporation from apportionment 
er NN I 5s sia inc dance heen es eendahaueeiinapaseinesieeinipiaie 
Augmentation 

Official travel reimbursed by private parties 
Travel of customs employees incident to unlading of vessels or vehicles 
at night, on Sunday or on holiday is travel on official business for which 
customs appropriations are available and requiring party-in-interest 
to provide transportation before overtime request is granted would 
in effect be augmentation of appropriation; therefore, plan to require 
owner or agent of vessel or vehicle to furnish transportation is 
an satestasi.nleg as ecmein eaiesiee ac esab tain nica datenacaite iets pnienilaaa tine 
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APPROPRIATIONS—Continued Page 

Availability 

Construction, etc. 

Improvements on leased property 

Construction of curbs, gutters and sidewalks along boundary of property 
leased by U.S. Govt. from Utah State University of Agriculture and 
Applied Science for erection of forest service laboratory under 99-year 
lease may be regarded as construction on property which is in possession 
of Govt. so as to come within meaning of “Government-owned” property 
in sec. 9 of act of Oct. 23, 1962, 16 U.S.C. 555b, which makes Forest 
Service funds available for assessments by governmental units for con- 
struction of sidewalks, curbs, or street paving along boundary of 
Govt-owned property, and, therefore, cost of constructing curbs, gutters 
and sidewalks on leased property by Utah State University, which is 
agency of State of Utah, may be regarded as State assessment and reim- 
berebiis wader act: of Oct. FB, 1GWRe nn nec cn cine ecas 705 

Contracts 

Optional work depending on availability. (See Bids, evaluation, 
options, additional amounts, appropriation availability extent) 
Entertainment. (See Entertainment) 
Objects other than as specified 


in medical and related sciences pursuant to sec. 301, Public Health 
Service Act, 42 U.S.C. 241 (Supp. IV), for protection and improvement of 
Nation’s health may be used to make grants-in-aid for activities designed 
to contribute to more effective communication in health field, sec. 301 (h) 
of act authorizing, upon recommendation of National Council, adoption 
of additional means to carry out activities authorized by sec. 301, and, 
therefore, communication research activities, relating to general pur- 
poses of sec. 301, may be supported from appropriated funds, however, 
where doubt exists as to particular type of communication matter of 
supporting activity by grants-in-aid should be submitted to Congress... 573 
Parking space 
Lease of land for parking lot for privately owned vehicles of personnel 
at Coast Guard base located in area of city where public transportation is 
not adequate and parking space on or off nearby streets is nonexistent 
may not be regarded as essential to operation and maintenance of base 
under 14 U.S.C. 93(j) to justify expenditure of appropriated funds; 
therefore, shortage of parking space and inconvenience are not facts 
alone which would serve as basis for authorizing use of appropriated 
funds to lease space for parking vehicles of Federal employees, and in 
absence of specific authorization appropriated funds may not be used 
PO EE Bi ccnactictaratictenkannitntndinctiet nce eich ead eked 131 
Retired military personnel serving at educational institutions 
When pursuant to 10 U.S.C. 3540 retired Regular or Reserve members 
of Army are detailed for duty as professors and assistant professors of 
military science and tactics, and as military instructors at educational 
institutions where units of Junior Reserve Officers’ Training Corps are 
maintained, or at schools and colleges known as “National Defense Cadet 
Corps” schools, or are ordered to active duty and assigned to duties 
considered necessary in interests of national defense, reimbursement may 


Related to specified activities 
Funds appropriated to carry out research, training, and other activities 
not be made to educational institutions for one-half difference between 
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APPROPRIATIONS—Continued 


Availability—Continued 
Retired military personnel serving at educational institutions—Con. 


going rate for high school teachers of these subjects in their localities 
and retired pay of military personnel involved, members so detailed 
or so assigned being on active duty are entitled to active duty pay and 
allowances, and subsidy payments contemplated not being within scope 
of 10 U.S.C. 3540, there is no authority to pay educational institutions 


Federal aid to States. (See States, Federal aid, grants, etc.) 
Federal grants, etc., to other than States. (See Funds, Federal grants, 

etc., to other than States) 
Obligation 

Contracts 

Future needs 

Use of multi-year procurement procedure prescribed in par. 1-322, Armed 
Services Procurement Reg., for competitive contracting of known require- 
ments, under which contract quantities are budgeted and accounted for 
in accordance with program year in which each quantity is authorized, 
no-year funds are used, and reduced unit prices are obtained by eliminat- 
ing repetitive, substantial start-up costs, does not prevent competition 
by small business concerns or violate Small Business Act, nothing in 
procedure restricting placement of contracts with qualified small busi- 
hess concerns, which should find opportunity to spread start-up costs 
attractive, does not derogate purposes of advertising statutes (10 U.S.C. 
2304(a) and 2305), free and open competition being obtained for Govt.’s 
known needs, and does not violate principles of fund obligations, statu- 
tory time limits on obligation and expenditure of funds not applying 
I in oi ance iin eet ste iai maiden duaiiamgedshidlaiiiidle 
Veterans Administration 

Ceremonies honoring volunteer workers 
Although general appropriation of Veterans Admin. is not available to 
provide dinner, luncheon, or refreshments at annual recognition cere- 
mony at which volunteer workers at outpatient clinics receive awards or 
are honored for services to veteran patients, meals or refreshments 
constituting entertainment for which appropriated funds may not be 
expended absent specific statutory authority, provision in Independent 
Offices Appropriation Act, 1963, approved Oct. 3, 1962, authorizing 
Veterans Admin. to spend $1,000 for official reception and representative 
expenses, if continued in future appropriations could be used to provide 
meals or refreshments at award ceremonies___._____---__---_-_-_-_____- 


ATTORNEYS 


Hire 
State agencies 
Approval by United States 

Requirement for advance approval for employment of private attorneys 
by States participating in Federal aid highway program as stated in 
policy and procedures memorandums issued by Federal Highway Ad- 
ministrator, which memorandums set forth operating rules for program 
so that they have force and effect of law, is requirement which must be 
uniformly applied to all States; therefore, retroactive waiver for one 
State of advance approval requirement for employment of attorneys 
is not within authority of Administrator and Federal aid payments made 
on basis of such retroactive waiver must be disallowed_________________ 
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AWARDS 


Suggestions, etc. 

Authority 

Inventions outside position 

Nuclear physics invention which was developed outside normal require- 
ments of duties of position by employee who received award under Title 
X, Classification Act of 1949, which authorizes awards for increased 
efficiency and economy in administration, may not be regarded as con- 
tribution in area of “administration” which pertains to organization, 
methods, procedures and utilization of personnel resulting in savings so 
as to be properly for award under Title X; therefore, if award under 
Title X is set aside, employee may receive beneficial suggestion award 
under Title III, Government Employees’ Incentive Awards Act of 1954_ 

Recording, etc., of Government’s rights 
Govt. when authorized to use invention for which employee had been 
granted and had accepted incentive award under Title III of act of 
Sept. 1, 1954 (5 U.S.C. 2121-2123), acquired rights conferred by law 
that requires no implementation, provisions of 5 U.S.C. 2123(d) being 
self-executing require no license, and rights affecting only Govt. and 
inventor-employee, his heirs, and assigns, no public record other than 
incentive award is necessary to secure Govt.’s rights__..__-_------------ 

Royalties charged licensees selling to Government 
Rights acquired by Govt. under 5 U.S.C. 2123(d) to use invention free 
of any claim from inventor-employee, his heirs or assigns, do not affect 
agreements between inventor and licensees, and licensee although re- 
quired to pay royalty to inventor for items sold Govt. cannot be required 
to reduce its price to Govt. by amount of royalty, and while inventor 
could grant license exempting items sold to Govt. from royalty, there 
is no legal requirement for him to do so_............................. 

Use by Government 
Upon acceptance of cash incentive award, made under Title III of act 
of Sept. 1, 1954, 5 U.S.C. 2121-2123, by employee for his invention on 
which patent is pending, Govt. pursuant to sec. 304(d) of act, 5 U.S.C. 
2123(d), acquired use of invention in any manner necessary or desirable 
in performance of its authorized functions, and acceptance of award 
constituting agreement which in effect conferred license, Govt. may use 
invention without paying inventor anything beyond award, including 
royalty and, therefore, without incurring any liability Govt. may contract 
with others to manufacture item for its use, and may modify existing 
properties to employ principles of invention._.._.______-_-___________ 


BIDDERS 


Qualifications 
Administrative determinations 
Subsequent to certificate of competency 

Referral of bidder’s qualifications by contracting officer under par. 
1-705.6(b), Armed Services Procurement Reg., to Small Business Admin. 
for consideration under certificate of competency procedure before 
rejecting bid for lack of responsibility as to capacity or credit does not 
preclude contracting officer after issuance of COC, which is conclusive as 
to bidder’s capacity or credit, from considering factors outside scope of 
COC contracting officer’s determination to submit question of bidder’s 
responsibility for COC consideration not constituting irrevocable deter- 
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BIDDER&—Continued 


Qualifications—Continued 
Administrative determinations—Continued 
Subsequent to certificate of competency—Continued 
mination that bidder was eligible for award but for factors as to which 
COC would be conclusive; however, determination of nonresponsibility 
outside scope of COC must be supported by substantial evidence of 
lack of integrity, tenacity, or perseverance_.__.----.---------------- 
Delivery capabilities 
Determination under par. 1-904, Armed Services Procurement Reg., of 
nonresponsibility of small business concern, low bidder under invitation, 
on basis of record of substantial delivery delinquencies without referral 
to Small Business Admin. under 15 U.S.C. 637(b) (7) for certification of 
concern’s capacity and credit was unjustified absent finding that de- 
linquency arose out of something other than capacity and credit and, 
therefore, was not within scope of SBA certification and, although cancel- 
lation of award is not required, future awards after rejection of small 
business bid for nonresponsibility without submitting matter to Small 
Business Admin. will be regarded as invalid unless award is required 
without delay, or finding of nonresponsibility is based on substantial 
evidence that situation resulting from factors not included in capacity 
ee Be ee ee ee aT ee 
Experience 
Specialized, etc. 
Although contract may be limited to bidders meeting specified qualitative 
and quantitative experience requirements in specialized field where 
bidding conditions so provide and determination has been made that 
interests of Govt. would be served, cancellation of Veterans Admin. 
award for mortuary services because contractor had only 31 months 
of successful operating service under State health and vehicle laws 
therefore not meeting “not less than 3-years” service limitation of invita- 
tion was not required, contractor having successfully performed prior 
year contract was considered qualified and responsible bidder except 
for 3-year service limitation requirement, and strict construction of 
service requirement being unreasonable and restrictive of competition, 
canceled award should be reinstated... 2 cen cnc nnncscsncnccce 
Failure to submit information before bid opening 
Bid shopping 
Failure of low bidder for construction project to furnish list of subcon- 
tractors as required by invitation to prevent “bid shopping” is failure 
to meet material requirement of invitation relating to responsiveness 
of bid rather than to responsibility of bidder and, therefore, rejection 
I a 
Foreign governmental authorization compliance 
Under invitation to bid on purchase of scrap to be generated from de 
militarization of surplus ammunition located in France, bidders, pur- 
chasers, and subcontractors to have governmental approval to perform 
operation of demilitarization, submission after bid opening by high 
bidder who did not qualify of name of acceptable subcontractor does not 
preclude award to bidder, required qualification affecting ability to 
perform, responsibility of bidder is involved and procurement rules that 
matters concerning bidder’s responsibility, which do not affect price, 
quantity, and quality of procurement and which are not prejudicial to 
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BIDDERS—Continued Page 
Qualifications—Continued 
Foreign governmental authorization compliance—Continued 
other bidders may be furnished after bid opening applying equally to 
surplus sales, there is no prohibition against furnishing necessary quali- 
fications after bid opening ; therefore, upon execution of contracts for de- 
militarization work with qualified concerns award may be made to 
hon iii icnnencdcctedenntedetianaananeewemneamae 285 
Integrity, etc. : 
Low bid under small business set-aside submitted by firm which had 
substantially performed many contracts within time and manner re- 
quired, but had been dilatory in meeting relatively minor requirements 
of contract, which although not sufficiently significant to warrant ter- 
mination for default had cumulative effect of unduly increasing Govt.’s 
burden of administration, may be rejected notwithstanding issuance of 
certificate of competency under sec. 8(b)(7), Small Business Act, 15 
U.S.C. 637 (b) (7), which although conclusive on contracting officer pursu- 
ant to par. 1-7056(a), Armed Services Procurement Reg., as to capacity 
and credit of bidder, elements of ability to perform, is not conclusive as 
to elements of willingness to perform—perseverance, tenacity, or in- 
tegrity—and contracting officer finding firm on basis of substantial evi- 
dence deficient in performance not as result of lacking capacity, but due 
to consistent failure to apply tenacity and perseverance to do acceptable 
re 257 
Labor difficulties 
Although termination of contract for default following delay in per- 
formance and failure to complete work on schedule attributable to labor 
difficulties, notwithstanding pending appeal from termination, was 
proper for consideration in determining responsibility of bidder on simi- 
lar projects in other areas, Govt. being entitled to rely upon validity of 
termination unless and until contractor shows it to be erroneous and ob- 
tains reversal by higher authority, thereby avoiding imposing unreason- 
able burden upon contracting officers, termination for default does not 
constitute sufficient basis for declaring contractor nonresponsible bidder 
on subsequent contracts unless circumstances and results similar to labor 
difficulties experienced under prior contracts can reasonably be expected 
to occur in performance of future contracts__________-_-__-------~--- 323 
Prior unsatisfactory performance 
Determination by contracting officer under criteria established in par. 
1-903, Armed Services Procurement Reg., that low bidder with record 
5 of unsatisfactory performance on numerous Govt. contracts does not 
; qualify as responsible bidder under par. 1-903.1 (iii) having been affirmed 
B by refusal of Small Business Administration to issue Certificate of 
Competency is valid determination for particular procurement ; however, 
in event contractor is eligible for subsequent procurement award, 
determination of responsibility would have to be made on basis of 
qualification and record of performance at that time________-__--___-_-_ 228 
Fact that contractor who did not meet monthly delivery requirements 
) met final delivery date prescribed by contract does not affect record of 
poor performance under contract, interim delivery schedules being as 
significant as final delivery requirement and, therefore, failure to comply 
\ with interim schedules is not excused or mitigated by conformity with 
en ee iis Swain Jace ean wietkia Daa te aa 228 
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BIDDERS—Continued 


Qualifications—Continued 
Time for submission of evidence 

Requirement in invitation that bidder furnish with his bid a list of 
equipment to be used in performing contract which information does 
not limit or reduce obligation to perform contract is information which 
goes to responsibility of bidder rather than to responsiveness of bid and, 
therefore, such information may be submitted at any time before deter- 
mination as to that factor is made, even though invitation requires 
that equipment data be submitted with bid and specifies that failure to 
comply will vepalt in: rejection of bid... 2... cocci anew nee ce esee 


Rule that data which goes to responsibility of bidder to perform rather 
than to responsiveness of bid may be submitted at any time before deter- 
mination of responsibility is made applies with even greater weight to 
data to be furnished by lowest bidder after opening since only in unusual 
circumstances, if at all, could such data affect responsiveness of bid_- 
Right to award 

Nonresponsibility determinations 
To deny bidder, who had been determined to be nonresponsible for award 
of contract based on conviction of criminal offense that was not appealed 
but who had not been notified that debarment action was to be invoked, 
consideration in subsequent procurements based on prior administrative 
determination of nonresponsibility would result in authorizing procuring 
agency to continue indefinitely to disregard low bids by successive deter- 
minations of nonresponsibility without affording bidder opportunity to 
be heard, and, therefore, in absence of other evidence of lack of 
responsibility, low bidder must be considered responsible bidder 
Small business concerns 

Awards. (See Contracts, awards, small business concerns) 


BIDS 


Bonds. (See Bonds, bid) 
Buy American Act 
Evaluation 
Balance of payments program restrictions 
Invitation under second phase of two-step procurement, subject to Buy 
American Act and Balance of Payments Program, which did not clearly 
designate items to be procured under Program, nor prescribe U.S. 
Product Certificate or clause required by departmental directive imple- 
menting Program, is nevertheless not invalid invitation precluding 
award of binding contract, directive not establishing policies and pro- 
cedures for procurement policies prescribed by law it may be waived, 
and request for inclusion of dollar amounts of direct and indirect 
foreign expenditures to evaluate bids for compliance with “Gold Flow” 
policy not having resulted in computation of bid prices on different bases, 
both low and second low bidder offering domestic equipment and labor, 
all bids need not be discarded, absent an administrative determination 
of unreasonable bid prices, or possibility lower prices may be bid for 
furnishing foreign components and labor 
Foreign product determination 

In determining if foreign procured bulk chlorinated lime packed in 
20-pound pails manufactured in U.S. offered by low bidder under invi- 
tation incorporating Buy American clause prescribed by par. 6—104.5, 
Armed Services Procurement Regulation, is domestic end product which 
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BIDS—Continued 
| Buy American Act—Continued 
Foreign product determination—Continued 
may be considered for award, labor, administration, and overhead 
costs involved in packaging lime not being for consideration, “compo- 
nents” directly incorporated in end product are foreign procured lime 
and domestically manufactured pail, and pail not representing cost 
which is greater than 50 percent of total cost of all components, foreign 
cost of lime, ocean freight and. duty greatly exceeding cost of domestic 
component—pail in which lime is packed—and constituting 50 per- 
cent or more of cost, end product offered is foreign product under Buy 
American Act, 41 U.S.C. 10a-d 
Competitive system 
| Broadening competition 
| Award under invitation restricting bids on dredging navigation chan- 
nels and harbors to bids based on use of spoil disposal areas at sea desig- 
| nated by Govt. although proper may have precluded Govt. from possible 
savings, even though contract provided for approval of other disposal 
areas proposed by contractor after award, and benefits from such use 
not having been reflected in competitive bid prices to provide broader 
competition in future, bidders should be permitted to bid on use of alter- 
nate disposal areas known only to them, and to perform by generally 
cheaper hydraulic method of dredging, and should no other than Govt. 
provided area be available free of cost, actual net cost to Govt. should 
be considered, whether spoil disposal involves receipt of payments to 
reduce net cost, or payment by Govt. or contractor to effect larger 
ne Gr I Ci tia create acnenkseuncneduceeennaee 643 
Equal bidding basis for all bidders 
Invitation providing that bidders explain any noncompliance with 
advertised specifications, where both low and second low bidder devi- 
ated from specifications, but award was made to second low bidder on 
basis that nonresponsiveness of bid was unimportant, did not permit 
full and free competition, and award violating 41 U.S.C. 253 should be 
canceled and procurement readvertised on basis of Govt.’s minimum 
needs, invitation not being sufficiently definite to allow preparation and 
evaluation of bids on common basis as required by 41 U.S.C. 253, and 
procedure in effect permitting bidders to draft specifications for selec- 


Page 


tion of contracting officer without knowledge of how points of non- 
compliance would be evaluated, or whether particular deviations would 
result in bid rejection, neither bidder was aware of relative importance 
of specifications, and readvertising procurement will permit competition 
Oi GE i ies ici im siiceinniaicinicciich tt cients teats pian ena aaah pantie O44 
Prices below cost 
Invitation for furnishing printed forms in various sizes, parts, and 
quantities containing pricing schedule and evaluation formula which 
permitted bidders with knowledge of prior orders, or based on specula- 
tion, to bid low on those items Govt. was unlikely to order and high on 
items frequently ordered is invitation that does not give bidders equal 
opportunity to compete and would result in ‘speculative rather than in 


fair and reasonable prices; therefore, invitation should be can¢eled and 
bids rejected 


758-984 O-65—56 
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BIDS—Continued Page 

Competitive system—Continued 

Prices reduced to obtain award 

Federal supply contract v. invitation for bids 

Where item was not required to be purchased from Federal Supply Cata- 
log, cancellation of Air Force Invitation for Bids (IFB) to procure 
item for lesser amount from low bidder under IF'B who to meet Federal 
Supply Service (FSS) contract price competition of second low bidder 
under IFB secured one of multiple FSS contracts issued for item, nego- 
tiated under Federal Property and Administrative Services Act, 40 
U.S.C. 471, was not in best interests of Govt., and is not procurement 
that contributes to integrity of competitive bidding, option to make 
award pursuant to subsequent FSS contract, or price reduction, nulli- 
fying basic tenet that once bids are opened and disclosed, higher bidder 
will not have second opportunity to underbid low bidder; however, 
award will not be disturbed, second low bidder under IFB having re- 
duced his FSS contract price after disclosure of IFB bid prices in- 
directly had same competitive advantage as though permitted to submit 
iia Sika ct ened etencdincdninccdieeneecmssence 591 

Two-step, etc., procurements 

First stage determinations 

Award under second part of two-step procurement to bidder who, 
although not issued invitation to bid, technical proposal under first step 
of procurement having been considered unsatisfactory and not suscep- 
tible of being made acceptable, and par. 2-508.2, Armed Services 
Procurement Reg., requiring acceptability of technical proposal for eligi- 
bility to bid, upon informal advice of unacceptability of first-step propo- 
sal corrected deficiences within 3 days and submitted acceptable revised 
proposal prior to opening of bids would be valid award, even though 
ordinarily revised proposals received after date set for submission are 
not considered, speed with which bidder revised technical proposal 
demonstrating ability to have met deadline submission date for revision 
of proposals reasonably susceptible of being made acceptable had no- 
tice been furnished in accordance with par. 2-503.1(b) (vi) of unaccept- 
ability of first-step proposal and basis for determination____.._-------~- 255 

Use of Government-owned equipment 
In evaluation of bids under invitation providing for use of Govt-owned 
industrial facilities and special tooling, and requiring successful bidder 
to absorb cost of transporting, installing, modifying, and maintaining 
equipment, although excluding such costs from bid of concern possess- 
ing equipment results in competitive advantage to that concern, Govt. 
having paid for equipment is entitled to maximum benefit available; 
therefore, 10 U.S.C. 2305(c) requiring that advertised contracts shall 
be awarded to that responsible bidder whose bid will be most advan- 
tageous to U.S., price and other factors considered prevails over policy 
of complete equalization of competitive advantage under par. 13-407 
(a) (3), Armed Services Procurement Reg., prescribing elimination of 
any competitive advantage for concern possessing Govt. facilities with- 
out charge in competing for Govt. business___._......--..------------- 327 
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BIDS—Continued Page 
Discarding all bids 
Low bid nonresponsive 
Under invitation for bids on generator requiring alignment of genera- 
tor with turbine, procured under earlier invitation and contract, within 
continental U.S. or Canada, low bid on generator offering to per- 
form alignment operation in Japan, where both generator and turbine 
were to be manufactured, was nonresponsive and should be rejected, 
deviation from specification requirement going to price of bid, which was 
conditioned on performing function in Japan, is substantive deviation, 
low bidder having competitive advantage over bidders complying with 
invitation, and in view of significant dollar differences between low 
bid and next low bids, and apparent undesirability of alignment require- 
ment, there is no objection to readvertising procurement to reflect needs 
Or ai tinh chinese etd Aas et ne Raden tee ales a 382 
Needs of Government overstated 
Although amendment to invitation for 120 electron tubes, which re- 
quested bid prices on alternate quantities of 180 and 240 tubes, was 
received only by low bidder on basic 120 units and not by firm submitting 
only other bid received, cancellation and readvertisement of procure- 
ment after administrative determination to limit procurement to 120 
tubes was not justified on basis that full competition had not been 
secured, and that only other bidder might have submitted lower price 
on basic quantity and other bidders might have responded to invitation 
had increased quantities solicited been known, primary objective of 
adequate competition being to secure reasonable prices, readvertising 
rather than negotiation of procurement under 10 U.S.C. 2304(a) (15), 
indicating unit bid prices on basic requirement were reasonable, bids 
received under readvertised invitation should be returned unopened 
and procurement accomplished under initial invitation__._.____.___------ 279 
Propriety 
Evaluation of transportation costs to Govt. from point of origin to theo- 
retical designated destinations, under which bidder, low even before 
consideration of transportation costs remained low bidder even though 
placed in most disadvantageous position in evaluation of transportation 
costs on basis of estimated weight, is fair method of evaluation, and 
fact that bidders were not required to submit transportation data did 
not warrant cancellation of invitation, which should be reinstated, low 
bidder having retained his standing, notwithstanding disadvantageous 
manner of applying reasonable, estimated weights in evaluation of trans- 
portation costs, and requirement for transportation data, overlooked 
until after bid opening, being intended for evaluation on basis of theo- 
4 retical rather than actual destinations where weights were reasonably 
possible to estimate, there is little likelihood that different bidder 
might have been low had transportation data been required______-__-_-_ 5387 
Readvertisement justification 
When bid substantially deviates from requirements of specifications, bid 
is nonresponsive Whether or not deviation concerns basic procurement 
or testing program; therefore, under invitation soliciting bids both on 
product and reliability program to test that product, offer to furnish en- 
vironmental and test data of program within 100 days specified in in- 
vitation, but “after the receipt of the order” rather than required “after 
date of contract” is nonresponsive, and only other bid received under 
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BIDS—Continued 


Discarding all bids—Continued 

Readvertisement justification—Continued 
invitation also being nonresponsive, procurement may be readvertised, 
rule that deviations in bids which effect price, quality, quantity or de- 
livery cannot be waived applying equally to procurement and testing 
program, and, although reliability program is “peripheral” and is offered 
as proposed program free of charge it is, nonetheless, integral facet of 
ee Ist Sis icin cn teneeeee bene eeensmhwensiae 

Savings to Government 
Late receipt of bid bond submitted by low bidder—a joint venture— 
which was not due to delay in mails and, therefore, is not exception 
under par. 10-102.5, Armed Services Procurement Reg., to strict en- 
forcement of bid guarantee provisions of advertisement for bids may 
not be waived on basis that Govt. would effect savings, public interest 
requiring maintenance of competitive system of procurement, or that 
rule in 38 Comp. Gen. 532, that bid guarantee requirement in invitation 
for bids is material part of invitation, is arbitrary and should be waived 
when beneficial to Govt., purpose of rule being to lessen administrative 
burden of considering merit of excuses for defective or omitted bid 
bonds, and to provide common basis for bidding by precluding bidders 
from having option to perfect nonresponsive bid, or to permit im- 
provident bid to be rejected; however, considerable differences between 
low bid of joint venture and other bids received may warrant cancel- 
lation of invitation and readvertising procurement__-__.-------------- 
Evaluation 

Aggregate v. separable items, prices, etc. 

Total of unit prices v. lump-sum adjustment price 

Low aggregate, alternate bids on two Base Schedules in amounts less 
than totals of unit items, which totals should have been included but 
were omitted from bids under invitation providing in case of variation 
between unit price and extension, unit price governs, are not bids re- 
flecting lump-sum adjustments of unit price totals permitted under 
“Special Bid Condition” of invitation, with provision for prorating lump- 
sum adjustment to individual unit prices, and stating of mathematical 
sums of individual items of both Base Schedules being necessary to 
establish offering of lump-sum adjustments, and to avoid giving bidder 
option to elect after bid opening to stand on lump-sum totals or allege 
error, award to other than bidder failing to indicate that totals stated 
were intended as bid figures without reference to item quotations was 
nh a a cea 
Failure of bidder in stating total price that was less than actual total 
of individual items, under invitation providing in case of variation be- 
tween unit and extension prices unit price will govern, to indicate or 
explain that total price represented lump-sum adjustment rather than 
error in addition does not require contracting officer pursuant to par. 
2-406.1, Armed Services Procurement Reg., to verify whether bidder 
had made mistake, and bidder not having alleged mistake but rather 
taking position actual mathematical total and individual unit bid prices 
are modified by insertion of different amount as total, which are auto- 
matically to be brought into agreement by pro-rata allocation of differ- 
ence between two totals, question is one of interpreting ambiguous 
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BIDS—Continued 


Evaluation—Continued 
Aggregate v. separable items, prices, etc.—Continued 
Total of unit prices v. lump-sum adjustment price—Continued 
offer, which may not be clarified or explained by supplementary state- 
ments; therefore, request for verification permitting bidder to elect 
which of two inconsistent figures to “verify”, par. 2-406.1 is not for 
ST a aceite ccitinanntieaeieeadinm ite Ot ta LT ie oz 
Balance of payments program, restrictions 
Buy American Act. (See Bids, Buy American Act, evaluation, bal- 
ance of payments program restrictions) 
Delivery provisions 
Information 
Shipping weight 
Evaluation of transportation costs to Govt. from point of origin to 
theoretical designated destinations, under which bidder, low even be- 
fore consideration of transportation costs remained low bidder even 
though placed in most disadvantageous position in evaluation of trans- 
portation costs on basis of estimated weight, is fair method of evalua- 
tion, and fact that bidders were not required to submit transportation 
data did not warrant cancellation of invitation, which should be rein- 
stated, low bidder having retained his standing, notwithstanding disad- 
vantageous manner of applying reasonable, estimated weights in evalua- 
tion of transportation costs, and requirement for transportation data, 
overlooked until after bid opening, being intended for evaluation on 
basis of theoretical rather than actual destinations where weights were 
reasonably possible to estimate, there is little likelihood that different 
bidder might have been low had transportation data been required___-_- 
Loading characteristics 
Bidder v. Government responsibility 
Evaluation of transportation data furnished by bidders on cargo trailers 
in accordance with loading characteristics and quantities stipulated by 
them, under which second low bidder offering to load 8 units on truck 
at no charge displaced low bidder offering to load 4 units, is not evalua- 
tion on lowest overall cost to Govt. required by par. 1-1305.4 of Armed 
Services Procurement Reg., in view of fact that low bid would not have 
been displaced but for limiting bid evaluation to loading characteristics 
stipulated by bidders, evaluation emphasizing minor aspect of procure- 
ment proving detrimental to Govt., and placing of entire responsibility of 
stipulating loading characteristics on bidders where optimum loading 
characteristics are known to Govt. is inconsistent with 10 U.S.C. 2305(c) 
providing for award to that bidder whose bid conforms to invitation, 
price and other factors considered 
Estimates 
Low bidder who, in response to invitation for fabrication and erection 
of several launch towers not to exceed maximum specified weight, in- 
serted in one of blanks provided for estimated weight a larger weight 
than maximum based on reasonable interpretation of invitation is not 
required to have estimate regarded as warranty nor as binding on 
Govt.; therefore, since low bidder does not have option to furnish other 
than maximum weight and contracting agency is not required to accept 
something other than intended under invitation award may be made to 
low bidder 
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BIDs—Continued 


Evaluation—Continued 
Factors other than price 
Award of lease for office space to second low bidder on basis of evalua- 
tion of environment, including physical characteristics of building and 
surrounding area as to public transportation, and parking and eating fa- 
cilities, required by invitation was proper, even though evaluation fac- 
tors could not be precise and incontrovertible because of impracticability 
of stating in lease invitation exactly what is desired as to environment, 
factors being pertinent in determining that office space offered met 
criteria of sec. 2(a) (5), E.O. No. 11035, dated July 9, 1962, implementing 
40 U.S.C. 490(e), prescribing quality of office space and requirement 
for safe, healthful, and convenient conditions of employment, and bid 
evaluation having met general guidelines of acceptability, award to 
second low bidder offering building that more advantageously met needs 
of Govt., price and other factors considered, need not be questioned_-___ 
Government, equipment, etc. 
Cost of transportation, modification, etc. 
In evaluation of bids under invitation providing for use of Govt-owned 
industrial facilities and special tooling, and requiring successful bidder 
to absorb cost of transporting, installing, modifying, and maintaining 
equipment, although excludng such costs from bid of concern possessing 
equipment results in competitive advantage to that concern, Govt. having 
paid for equipment is entitled to maximum benefit available; therefore, 
10 U.S.C. 2305(c) requiring that advertised contracts shall be awarded 
to that responsible bidder whose bid will be most advantageous to U.S., 
price and other factors considered prevails over policy of complete 
equalization of competitive advantage under par, 13-407(a) (3), Armed 
Services Procurement Reg., prescribing elimination of any competitive 
advantage for concern possessing Govt. facilities without charge in com- 
rn I os a ik acieneinmdoawanwaean ats 
Rental evaluation determination 
Corporation under invitation providing for use and evaluation of Govt- 
owned facilities and special tooling who unable to obtain prior to bid 
opening the location of facilities and acquisition cost of tooling, informa- 
tion needed to compute use evaluation factor applicable to its bid, in 
lieu of rental payment, estimated information and submitted evalua- 
tion factor for equipment use subject to revision upon availability of 
accurate information is entitled to consideration of revised reduced bid 
submitted after bid opening on basis of use factor computed on actual 
acquisition cost of special tooling, notwithstanding displacement of low 
bid, revised bid not constituting bid modification to correct mistake after 
bid opening, evaluation factor dependent upon information obtainable 
from Govt. having remained within contro) of Govt., failure to timely 
furnish needed information is not chargeable to bidder 
Negotiation 
Factors other than price 
Income tax benefits and interest costs which would accrue to Govt. if 
award of electric power contract were made to investor-owned private 
utility company rather than to tax exempt rural electric cooperative 
which had to obtain long-term low interest rate loan from Rural Elec- 
trification Administration to enable it to furnish required service are 
indirect benefits which are too uncertain and speculative to be considered 
in evaluation process and, therefore, award of negotiated contract to co- 
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BIDS—Continued 
Evaluation—Continued 
Negotiation—Continued 
Factors other than price—Continued 
operative on basis of comparison of rate schedules based on estimated 


consumption, plus determination of bidder's capability to meet service 
requirements, is proper 


Options 
Additional amounts 
Appropriation availability extent 
Termination for convenience clause in invitation for 3-year procure- 
ment for actually determined requirements to be delivered in definite 
increments for each of the years which provides for termination in event 
funds are not alloted in second or third years and limits Govt.’s lia- 
bility years does not create such uncertainty as to preclude evalua- 
tion of bids on basis of entire quantity stipulated in invitation and, 
therefore, such invitation is not subject to same objection as multi-year 


invitations containing indefinite options to purchase in succeeding 
WOON ai cS en Sawa jae Re ern ee eee 


Labor surplus area awards. (See Contracts, awards, labor surplus 
areas, options) 
Tax benefits 

Loan assistance from Government 
Income tax benefits and interest costs which would accrue to Govt. 
if award of electric power contract were made to investor-owned private 
utility company rather than to tax exempt rural electric cooperative 
which had to obtain long-term low interest rate loan from Rural Elec- 
trification Administration to enable it to furnish required service are 
indirect benefits which are too uncertain and speculative to be considered 
in evaluation process and, therefore, award of negotiated contract to 
cooperative on basis of comparison of rate schedules based on estimated 
consumption, plus determination of bidder’s capability to meet service 
requirements, is proper 


While financial advantages such as tax and loan assistance to rural elec- 
tric cooperative borrowing from Rural Electrification Administration 
create unequal competitive situation when cooperative competes with 
private regulated power companies for Govt. business, Govt. procure- 
ment procedure which requires establishment in advance of definite fac- 
tors for bid evaluation is not proper vehicle to equalize unequal 
competitive situation created by legislation unrelated to procurement 
and, therefore, in absence of legislation requiring consideration of indi- 
rect benefits to Govt. in evaluation process such factors are not for 
consideration 


Federal specifications. (See Contracts, specifications, Federal specifica- 
tions) 
Late 
Bid bond 
Late receipt of bid bond submitted by low bidder—a joint venture—which 
was not due to delay in mails and, therefore, is not exception under 
par. 10-102.5, Armed Services Procurement Reg., to strict enforcement 
of bid guarantee provisions of advertisement for bids may not be waived 
on basis that Govt. would effect savings, public interest requiring main- 
tenance of competitive system of procurement, or that rule in 38 Comp. 
Gen. 532, that bid guarantee requirement in invitation for bids is mate- 
rial part of invitation, is arbitrary and should be waived when benefi- 
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BIDS—Continued 


Late—Continued 

Bid bond—Continued 
cial to Govt., purpose of rule being to lessen administrative burden of 
considering merit of excuses for defective or omitted bid bonds, and to 
provide common basis for bidding by precluding bidders from having 
option to perfect nonresponsive bid, or to permit improvident bid to be 
rejected ; however, considerable differences between low bid of joint ven- 
ture and other bids received may warrant cancellation of invitation and 
ini ncccieadaus Skene Aeeenwemmaeeaite 

Telegraphic modification 

Mishandling by Government 

Telegraphic bid modification timely received at installation and qualify- 
ing bid as low bid, which was not delivered to contracting officer until 
after bids were opened due to delay in routine mail channels used by 
installation to forward telegram to him, is for consideration, delay con- 
stituting mishandling per se on part of Govt. because of failure to use 
facility of transmittal that would have permitted telegraphic modifica- 
tion to be delivered to contracting officer within reasonable time after 
modification was received at installation and, therefore, under author- 
ity in pars. 2-303 and 2-305, Armed Services Procurement Reg., bid as 
modified should be considered for award and previous award made under 
RI IN ss cuca eiameenn asin ees Matas wana ik waaak 
Mistakes 

Contracting officer’s error detection duty 

Unit v. lump-sum prices 

Failure of bidder in stating total price that was less than actual total 
of individual items, under invitation providing in case of variation be- 
tween unit and extension prices unit price will govern, to indicate or 
explain that total price represented lump-sum adjustment rather than 
error in addition does not require contracting officer pursuant to par. 
2406.1, Armed Services Procurement Reg., to verify whether bidder had 
made mistake, and bidder not having alleged mistake but rather taking 
position actual mathematical total and individual unit bid prices are 
modified by insertion of different amount as total, which are automati- 
cally to be brought into agreement by pro-rata allocation of difference 
between two totals, question is one of interpreting ambiguous offer, 
which may not be clarified or explained by supplementary statements ; 
therefore, request for verification permitting bidder to elect which of two 
inconsistent figures to verify,” par. 2-406.1 is not for application______- 
Peddling 

Subcontracts. (See Contracts, subcontracts, bid shopping) 
Qualified 

Improvements proposed by bidder 
Award of contract to bidder who offers item which differs from specifi- 
cations in various material aspects affecting price and quality but which 
would better serve needs of procuring agency is award on basis.of non- 
responsive bid prejudicial to other bidders and, therefore, does not 
SOS Eek WEE OU DI CONE 5 3 nn nei 6 Stick ntcwwccccucn 
Samples 

Specifications. (See Contracts, specifications, samples) 
Specifications. (See Contracts, specifications) 
Two-step, etc., procurements. (See Bids, competitive system, two-step, 

etc., procurements) 
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BONDS 


Bid 

Late receipt. (See Bids, late, bid bond) 

Sufficiency 
Deficiency in bid bond submitted in amount less than that required by 
invitation for bids, but in amount greater than difference between low 
and second low bids does not require rejection of low bid, subsec. 
1-10.102-5(b), Federal Procurement Regs., providing for acceptance 
of low bid where bid guarantee. although less than amount required by 
invitation for bids equals or is greater than difference between price 
stated in bid and price stated in next higher acceptable bid__.-__-_--- 


BUY AMERICAN ACT 


Bids. (See Bids, Buy American Act) 


CERTIFICATES 


Vouchers and invoices 
Telephone bills. (See Telephones, billing procedure) 


CERTIFYING OFFICERS 


Liability 
Voucher, etc., examination 
Sampling, etc., plans 

Proposed statistical sampling plan for internal examination of vouchers 
prior to certification, which plan contemplates certification of some 
vouchers containing erroneous or improper payments by certifying of- 
ficer who, under sec. 2 of act of Dec. 29, 1941, 31 U.S.C. 82c, is made re- 
sponsible for propriety and correctness of payments, and who would be 
liable for all erroneous payments regardless of whether erroneous pay- 
ment was made on voucher examined under proposed plan or on one that 
was not, is plan which violates spirit and intent of acts establishing 
responsibility of certifying officers and, therefore, may not be adopted_-_- 


CHECKS 


Delivery 
To other than payee 
Banks 

Authority provided by act of Sept. 26, 1961 (5 U.S.C. 3075, Supp. IV) 
to establish procedures to permit allotments and assignments of com- 
pensation having been implemented by Civil Service Commission under 
its delegated authority, a single Govt. salary check may be issued to 
bank for deposit to individual accounts of civilian employees upon 
their request, limited, however, to categories of employees enumerated 
in sec. 25.604(a), Federal Personnel Manual, Z1-331—employees outside 
continental U.S., on assignment for at least 3 months from regular post 
of duty, or serving on vessel under control of U.S.—and to provide simi- 
lar procedure for other employees will require revision of governing 
ee ee eT ee ee ae ee ree 
Secretary of Army pursuant to act of Sept. 7, 1962 (37 U.S.C. 701(d), 
Supp. IV), which authorizes him to allow member to make allotments 
from pay for support of relatives, or for any purpose that Secretary 
considers proper, may initiate procedure for issuing single Govt. check 
covering pay of numerous members of Army to bank for deposit to in- 
dividual accounts of members upon their request, provided that purpose 
of allotment is considered by Secretary to be proper______------------- 
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CITIES, CORPORATE LIMITS 


Dislocation allowance for military personnel. (See Transportation, 
dependents, military personnel, dislocation allowance, moves within 
same city, etc.) 


CLAIMS 


Assignments 
Contracts 
Validity of assignments 
Permissible assignees 
Small business investment company organized under Small Business 
Investment Act of 1958, 15 U.S.C. 661, which has as its chief purpose 
financing or capitalization of small concerns either through equity secu- 
rity purchases or long-term loans may be regarded as “financing institu- 
tion” within meaning of that term in Assignment of Claims Act of 1940, 
as amended, 31 U.S.C. 203, so that small business investment company 
may qualify as assignee for moneys due or to become due Govt. under 
ON sic ek ca exc cn ss ce inant Races sna na inh einem na a ae 
Set-off 
Agriculture payments. (See Set-Off, agriculture payments, tax 
debts, assignment effect) 
Military activities 
Property damage, loss, etc. 
Incident to troops maintaining order 
Use and occupancy of premises at University of Mississippi by Army 
troops pursuant to Presidential Proc. 3497 and E.O. No. 11053 under 
which troops were sent to maintain order, enforce orders of U.S. courts 
and to remove obstructions to justice, is not occupancy which estab- 
lished landlord and tenant relationship under implied lease for payment 
of claims for fair rental value and for restoration of premises, but 
rather, such use and occupancy, which was based in part on action or 
lack of action of State officials, is considered incident to exercise of 
right of Federal Govt. in nature of police power precluding right of 
recovery, and, therefore, claims based on such use and occupancy may 
not be allowed absent judicial determination___...-..--_------------- 
Statutes of limitation. (See Statutes of Limitation, claims) 


COAST GUARD 


Commissioned personnel 
Detailed to foreign assistance programs 
Leave 
Since commissioned officer personnel of Coast Guard who are assigned 
or detailed to duty with foreign government outside U.S. under author- 
ity of Foreign Assistance Act of 1961, 22 U.S.C. 2151-2406, continue 
status in active service of Armed Forces during overseas assignment 
and are not regarded as civilian officers or employees within purview of 
Annual and Sick Leave Act of 1951, members are entitled to leave bene- 
fits authorized incident to membership in Armed Forces under 10 U.S.C. 
PI aaa cect ok a sc ch Stance acoso De gh linha ceo il ccna 
Enlisted personnel 
Retirement 
Reserve 
Former enlisted member of Coast Guard Reserve who was released from 
active duty prior to act of Aug. 10, 1946, which provided for transfer of 
enlisted members of Regular Navy with 20 years of service to Mleet Re- 
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COAST GUARD—Continued Page 
Enlisted personnel—Continued 
Retirement—Continued 
Reserve—Continued 
serve, and who seeks placement on retired list by reason of Coast Guard 
Reserve assimilation authority in 14 U.S.C. 755(e) under act of July 24, 
1956, 10 U.S.C. 6330 note, extending Fleet Reserve appointments to 
Navy enlisted members who did not have 20 years of active service 
entirely in Navy or Marine Corps may not be considered to have any 
retirement benefits under 1956 act, which prescribed benefits for Regu- 
lar Navy members as distinguished from Naval Reserve members, and 
in absence of any component in Coast Guard comparable to Fleet Re- 
serve to which member could be appointed there is no authority for 
placement of member on retired list under 1956 act.__.-.-------------- 4H 
COLLEGES, SCHOOLS, ETC. 
State university status 
| Construction of curbs, gutters and sidewalks along boundary of property 
leased by U.S. Govt. from Utah State University of Agriculture and 
Applied Science for erection of forest service laboratory under 99-year 
lease may be regarded as construction on property which is in possession 
of Govt. so as to come within meaning of ‘‘Government-owned” property 
in sec. 9 of act of Oct. 23, 1962, 16 U.S.C. 555b, which makes Forest Serv- 
ice funds available for assessments by governmental units for construc- 
tion of sidewalks, curbs, or street paving along boundary of Govt-owned 
property, and, therefore, cost of constructing curbs, gutters and side- 
walks on leased property by Utah State University, which is agency of 
State of Utah, may be regarded as State assessment and reimbursable 
Wee Ne OF COG: EB TO. ast oi ein hese 705 
COMPENSATION 
Aggregate limitation 
Experts and consultants. (See Experts and Consultants, compensa- 
tion, aggregate limitation) 
Assignment 
Banking facilities for deposit, etc. 
Authority provided by act of Sept. 26, 1961 (5 U.S.C. 3075, Supp. IV) to 
establish procedures to permit allotments and assignments of compensa- 
tion having been implemented by Civil Service Commission under its 
delegated authority, a single Govt. salary check may be issued to bank 
for deposit to individual accounts of civilian employees upon their re- 
quest, limited, however, to categories of employees enumerated in sec. 
! 25.604(a), Federal Personnel Manual, Z1-331—employees outside con- 
i tinental U.S., on assignmient fur at least 3 months from regular post 
of duty, or serving on vessel under control of U.S.—and to provide simi- 
lar procedure for other employees will require revision of governing Civil 
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Demotions. (See Compensation, downgrading) 
Double 


Collection of overpayments 

Waiver under act of August 28, 1954 
{ Statute of limitations 
4 The 6-year time limitation for waiver of dual compensation payments 
in act of Aug. 28, 1954, 31 U.S.C. 237a, is to be counted from last day 
person draws dual compensation payment, and, if last date of any un- 
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COMPENSATION—Continued 


Double—Continued 
Collection of overpayments—Continued 
Waiver under act of August 28, 1954—Continued 
Statute of limitations—Continued 
broken period of dual compensation payments is less than 6 years prior 
to date debt was reported to GAO for collection, no part of claim for 
that unbroken period is waived, even though period extends beyond 
6 years, but if last date of dual compensation violation is more than 
6 years prior to date of reporting to GAO, claim is waived__...------- 
Concurrent military retired and civilian service pay 
Commissioned officers 
Temporary appointment under 1947 act 
Air Force officer retired for disability under 10 U.S.C. 1201 and 1372 
while serving in temporary grade of major under Officer Personnel Act 
of 1947 (10 U.S.C. 8442 and 8447), who also held equal rank in Air Force 
Reserve which would have qualified him for retirement under 10 U.S.C. 
8911 had he been performing active duty as Reserve officer when retired 
for disability is not exempt from dual compensation restrictions of sec. 
212, Economy Act of June 30, 1932, as amended (5 U.S.C. 59a), officer 
not being entitled to retired pay computed on his Reserve status under 
10 U.S.C. 8911, 8991, and 1405 as being “most favorable to him,” pur- 
suant to 10 U.S.C. 1401, in view of fact result would be same as retired 
pay computed on basic pay as major under section 1372, he was not 
retired as Reserve officer and is not eligible for exemption from dual 
compensation restrictions provided in 5 U.S.C. 30r(c) ; therefore, as tem- 
porary officer retired for disability not within purview of 5 U.S.C. 
59a(b), he is not entitled to refund of retired pay withheld under 5 
A ER ikcietivienr iin dita nveeennencadeknkmeedieeiade eat 
Enlisted members advanced on retired list to commissioned rank 
Maximum limitation 
Fleet Marine Corps Reserve enlisted member who was in receipt of re- 
tainer pay and compensation as civilian employee when he was trans- 
ferred to retired list and advanced to officer grade under 10 U.S.C. 6151 
is not required to have retainer pay considered “retired pay for or on 
account of services as a commissioned officer” or as “retired pay” as used 
in double compensation restriction in sec. 212, Economy Act of 1932, 
5 U.S.C. 59a; therefore, since retainer pay received by member during 
calendar year is not for inclusion in applying double compensation limi- 
tation and since member’s retired pay and civilian compensation is less 
than $10,000 for calendar year retired pay withheld may be paid_______ 
In computation of double compensation limitation of $10,000 in sec. 
212(b), Economy Act of 1932, 5 U.S.C. 59a, on calendar year basis, 
Federal civilian salary earned by retired member of uniformed services 
after he loses retired status and retired pay through discharge from 
temporary disability retired list, but before end of calendar year of 
I OUI OG 
Determination as to whether retired officer of uniformed services who 
is in receipt of retired pay and civilian compensation has been paid more 
or less than maximum limitation of $10,000 in sec. 212, Economy Act 
of June 30, 1932, as amended, 5 U.S.C. 59a, is made annually at end of 
calendar year so that in readjusting member’s pay for calendar year 
1955 when sec. 212 of 1932 act was amended to increase maximum from 
$3,000 to $10,000, $10,000 limitation should be used for calendar year___ 
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COMPENSATION—Continued 
Double—Continued 
Concurrent military retired and civilian service pay—Continued 
Nonappropriated fund positions 
Retired officers of uniformed services employed by nonappropriated fund 
instrumentalities and paid from nonappropriated funds while receiving 
retired pay will no longer be considered to be holding civilian offices or 
positions under U.S. Govt. within meaning of double compensation lim- 
itation in sec. 212, Economy Act of 1932, as amended, 5 U.S.C. 59a, in 
view of holding of Court of Claims in Gradall v. U.S., Ct. Cl. No. 4-60, 
decided May 10, 1963, as to status of employment with military exchange 
services, and retired pay may be made in similar cases of retired officers 
who have been or may be employed by nonappropriated fund activities 
and paid from nonappropriated funds__________-__-__-_-_------------- 181 
Reserve membership 
Same as temporary regular rank in which retired 
Fact that Air Force officer when retired from active duty for physical 
disability under secs. 402 and 409, Career Compensation Act of 1949, in 
temporary grade of lieutenant colonel held same rank in Air Force 
Reserve and qualified for retirement as Reserve officer for years of serv- 
ice pursuant to 10 U.S.C. 8911, with entitlement under authority of 10 
U.S.C. 1401 to be paid retired pay under most favorable formula, does 
not exempt officer from dual compensation restrictions of sec. 212, 
Economy Act (5 U.S.C. 59a), officer having been retired while serving 
on active duty as temporary and not as Reserve officer, and computation 
of officer’s retired pay on basis of Reserve status resulting in less retired 
pay, there is no reason for recomputing retired pay, and 5 U.S.C. 30r(c) 
exempting Reserve officers from dual compensation restrictions of Econ- 
One TRE Th WO Gee: DITION iis ine oss ntiesiin eee ees 837 
Disability compensation and other pay, etc. (See Officers and Em- 
ployees, death or injury, disability compensation and military re- 
tired pay) 
Holding two offices 
Civilian position and military retired status 
Record correction 
Naval officer with more than 17 years of service, honorably discharged 
on June 30, 1958, with severance pay, and thereafter accepting Federal 
civilian employment, whose naval records are corrected to show con- 
tinuation on active duty until June 30, 1960, and transfer on July 1, 1960 
to retired list prior to completion of 20 years’ commissioned service may 
not retain severance pay and civilian earnings received, officer having 
been credited with active duty pay from July 1, 1958, through June 30, 
1960, and placed in retired pay status on July 1, 1960, in accordance 
with corrected record, severance pay was for adjustment in his ac- 
count, and retired pay rate exceeding $2,500 per year having caused 
civilian employment to come within prohibition of dual employment act 
of July 31, 1894, as amended, 5 U.S.C. 62, total compensation payments 
became indebtedness, and balance remaining after application of two- 
| thirds retired pay withheld under 5 U.S.C. 46d is for refund___-------- 235 
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COMPENSATION—Continued 


Downgrading 
Saved compensation 
Effect of Federal Salary Reform Act of 1962 
Administrative action fixmg salary for demoted employees when their 
2-year salary retention period expired after enactment of Federal Salary 
Reform Act of 1962, approved Oct. 11, 1962, 76 Stat. 841, at a higher rate 
in lower position than rate fixed at time of demotion action on basis of 
misinterpretation of Federal Personnel Manual letter 531-17, which an- 
nounced elimination of references to scheduled and longevity rates under 
1962 act, was not proper, FPM letter being applicable to mandatory pro- 
motions and within-grade increases rather than to highest previous 
salary rate regulation ; therefore, employees’ right to salary rate in de- 
moted grade having been fixed at time of demotion action, selection of 
new rate upon expiration of salary retention period was not proper and 
readjustment in salary rates is required.............................- 
Experts. (See Experts and Consultants, compensation) 
Overtime 
Inspectional service employees 
Excess of workweek requirement 
Work performed by Agricultural inspection and quarantine service 
employees on Sundays which fall within basic 40-hour workweek may 
not be defined as overtime work for purpose of paying them overtime 
compensation in absence of any indication in act of Aug. 28, 1950, 5 
U.S.C. 576, relating to overtime for such services, that long-established 
definition of overtime as work in excess of 40 hours per week or 8 hours 
I I a i canis csciensevescnssnss cece wnnnens i ptnsenatent aang Siena 
Irregular, unscheduled 
Leave periods 
Administrative regulations which require continued payment of addi- 
tional annual compensation for irregular, unscheduled overtime to em- 
ployees who at beginning of extended leave with pay are in premium pay 
status without regard to administrative determination that there is rea- 
sonable expectancy that need for overtime service would continue as 
required under sec. 25.272(e), Federal Employees Pay Regs., should be 
modified so that in cases where employees are on extended sick leave 
pending retirement for disability continued entitlement to premium 
compensation beyond period for which they have already qualified would 
be subject to administrative determination that need for overtime serv- 
ice would continue over leave period__..._.........------------------ 
Jury duty and overtime services 
When postal field service employee, whose regular tour of duty is sched- 
uled from 5 a.m. to 2 p.m., while serving on jury duty performs from 
4 to 5 hours of regular postal duties, he is not entitled to overtime for 
service in excess of 8 hours in day, and while 5 U.S.C. 30n and 30p provide 
that salaries may not be diminished, for any deductions made for 
annual leave of absence on account of jury duty, irrespective of when 
absence occurs, there is no authority for granting of compensatory time 
or overtime for time employee is required to serve on jury duty; how- 
ever, although employee in postal field service is not entitled to over- 
time compensation under 39 U.S.C. 3573 for his service in excess of 8 
hours a day, if excess hours that are not included in regular tour of 
duty consist of jury duty he may retain that portion of jury fees that 
ee compensation for hours of absence from regular duty for jury 
I sich Sa a i i nad ka ato 
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COMPENSATION—Continued Page 
Overtime— Continued 
Travel time 
Inseparable from work 
Time spent by detention officers of Immigration and Naturalization 
Service, Dept. of Justice, who guard and transport in specially equipped 
Govt. vehicles alien detainees, to return vehicle to garage facility, refuel 
and tidy it, and complete reports pertinent to trip, at which time offi- 
cially ordered duties are considered completed, are hours of employ- 
ment under 5 U.S.C. 912(b) and compensable as overtime, work status 
of each officer continuing through return of specially equipped vehicle 
to garage, servicing it, and completing required reports is not merely 
incidental to personal transportation of employee back to his official 
station but is essential part of his assigned duties as in case of chauf- 
SOUP, Die CIN, CH CHEN. GREE iain wricennndesebcsnndsd dees 273 
Periodic step-increases 
Repromotion 
Employee who, when repromoted to former grade while receiving sal- 
ary retention benefits under sec. 507, Classification Act of 1949, 5 U.S.C. 
1107, does not receive actual increase in compensation under clause (A) 
of sec. 802(b) of Classification Act of 1949, 5 U.S.C. 1132(b), but con- 
tinues to receive his existing rate under clause (B) because it is higher 
must, nevertheless, have such increase under promotion considered 
equivalent increase in compensation to begin new waiting period for 
step increase; however, in view of previous uncertainty concerning 
constructive rate increases which aggregate less than retained rate, any 
within-grade increases based on such rates made for any pay period be- 
ginning prior to date of this decision (Apr. 23, 1964) need not be 
recovered but corrective action should be taken prospectively in all 
DINE Qin isin cin pew sae dcnnsenidacsananaiiesennainaes 701 
Postal service 
Holidays 
Day of mourning, November 25, 1963 
Postal employees who worked on Nov. 25, 1963, national day of mourn- 
ing for late President John F. Kennedy, are not entitled to holiday bene- 
fits for the work, there being no reference in or intent under E.O. No. 
11128 closing Govt. offices to declare day a holiday, and even though 
employees who worked on Nov. 25 may have been erroneously informed 
that they would receive holiday benefits prescribed in 39 U.S.C. 3573, 
neither holiday pay no compensatory time may be authorized_____----~- 501 
Longevity and periodic increases 
Adjustments under 1962 salary act 
Upon restoration on July 6, 1963 of fourth-class post office to gross 
receipts category held by it prior to relegation to lower receipts cate- 
gory, postmaster who on Aug. 22, 1959 while post office was in higher 
gross receipts category had received longevity step-increase to FOS-2, 
step 7A, became entitled under sec. 704(b), Postal Employees Salary 
Adjustment Act of 1962, to highest salary step previously held and, 
therefore, may be placed in FOS—2, step 8, rather than step 7, previously 
held step 7A in effect having been converted to step 8 by sec. 711(b) of 
act, and although at time of conversion postmaster was not in step 7A, 
post office then being in lower gross receipts category, she, nevertheless, 
is not deprived of benefit of sec. 704(b), and step 8 under act being 
equivalent to step 7A previously held, postmaster is entitled to be placed 
ee ef. ge a 416 
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COMPENSATION—Continued 


Promotions 

Rate in lower grade retention 
Under compensation schedule which became effective in Jan. 1964, em- 
ployee who when promoted to grade GS-16 is receiving compensation at 
one of top three rates of compensation in GS-15 (step 6, 7 or 8), which 
rates are higher than maximum rate for GS-16, does not come under 
rule in sec. 604(a), Classification Act of 1962, 5 U.S.C. 1132(b), which 
only permits retention of existing rate in those cases where employee's 
current rate is in excess of maximum rate of grade from which pro- 
moted, and, therefore, in absence of statutory provision authorizing 
employees promoted to grade GS--16 to retain rate of compensation in 
excess of maximum rate for grade, employee may not upon promotion 
be paid rate above maximum for grade GS-16__-_------------------ 

Subsequent to downgrading 
Employee who, upon repromotion to former grade while receiving salary 
retention benefits under sec. 507, Classification Act of 1949, as amended, 
5 U.S.C. 1107, has compensation fixed under sec. 802(b) of act, 5 U.S.C. 
1132(b), at rate that equals both retained rate and highest previous rate 
must be regarded as receiving permanent rate in grade to which promoted 
rather than as receiving retained rate subject to later adjustment and 
repromotion must be construed as equivalent increase in compensation 
for commencement of new waiting period for next step increase_____-_- 
Rates 

Highest previous rate 

Adjustments 
Under 1962 salary act 

Employees with prior service who were appointed before Oct. 14, 1962, 
effective date of Federal Salary Reform Act of 1962, but who, because 
service records had not been received, had two salary adjustments made 
at same time, first, adjusting salaries under highest previous rate rule 
retroactively to date of appointment on basis of grade, step and salary 
rate in effect immediately prior to 1962 act, and second on basis of higher 
steps under 1962 act, have in effect had highest previous rate rule in 
second adjustment applied to action which was not transfer or reassign- 
ment as defined in sec. 25.102, Federal Employees Pay Regulations, and, 
therefore, overpayment resulting from second adjustment is for recovery_ 


Employee who was appointed to position in grade GS-6 step (a) prior 
to Oct. 14, 1962, effective date of Federal Salary Reform Act of 1962, 
and when previous service was verified on Oct. 23 had salary adjusted 
to step (g) retroactively to date of appointment on basis of rate in effect 
immediately prior to 1962 act and at same time advance to step 10, 
highest rate in grade 6 under 1962 act, from Oct. 14, 1962, has had high- 
est previous rate rule in case of second advancement improperly ap- 
plied when there was no transfer, reassignment, etc., as defined in sec. 
25.102, Federal Employees Pay Reg., and employee is liable for over- 
payment of compensation 


Employee who was appointed to GS-3 position step (a) prior to Oct. 
14, 1962, effective date of Federal Salary Reform Act of 1962, and when 
previous service in grade GS-7 was verified on Oct. 23, 1962, had salary 
rate increased to step (g) retroactively to date of appointment and at 
same time advanced to step 10 from Oct. 14, 1962, on basis of highest 
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COMPENSATION—Continued Page 
Rates—Continued 
Highest previous rate—Continued 
Adjustments—Continued 
Under 1962 salary act—Continued 
scheduled salary rate for grade GS-3 under 1962 act has had highest 
previous rate rule in case of second advancement improperly applied, 
and, therefore, employee should have salary adjusted to step 8 under 
sec. 602(b) (1) which authorized granting of one step advance for em- 
ployees serving in grades below 4 immediately prior to effective date of 
1962 act, and overpayment received by employee is required to be re- 
| CII Bieri eis iieccdedatditeneneeesncteekona eee 103 
Smployee who had salary rate reduced to $4,800, rate for GS-4(y), when 
saved salary rate of $5,335 (GS-5(g)) terminated in July 1962, and who 
under Federal Salary Reform Act of 1962 had salary adjusted to step 
10 of GS-4, prior to completing required 156 weeks in next lower step 
and shortly before transfer and promotion to GS-7(2), has received 
| overpayment of compensation under 1962 act which does not contain 


anything to support adjustment without completion of required serv- 
ice; therefore, employee who should have had salary adjusted to step 9 
) at $5,230 and upon promotion should have been given equivalent of two 
step-increases or GS-7(1) $5,540 is liable for refund of overpayment __-_ 103 
Wage board employees 
Conversion to classified positions 
Highest previous rate 
Service before and after Federal Salary Reform Act of 1962 
Where highest previous rate in wage board position covers period of 
) service before and after enactment of Federal Salary Reform Act of 1962 
(5 U.S.C. 1171 note), see. 25.108(c), Federal Employees Pay Regs., pro- 
viding that upon conversion from wage board to Classification Act posi- 
tion maximum benefit should be given employee in computing his highest 
previous rate, both 1960 Classification Act schedule rate, increased by 
Salary Reform Act, and appropriate rate in 1962 schedule should be 
applied and employee given benefit of highest rate__.._._._._.-----.------- 478 
Wage rate within range of two grades 
When upon conversion from wage board to classification act position 
| there is no equivalent of wage board rate under Classification Act and 
next higher rate falls within two or more grades under the act, sec. 
25.103(c), Federal Employees Pay Regs., providing for use of rate that 


gives employee maximum benefit in establishing highest previous rate, 
$7,155.20 per annum wage rate that falls within range of both GS-9 and 
GS-10 grades may be converted to $7,260, grade GS-9, step 6, under 1960 
pay schedules of Classification Act, rather than $7,160, grade GS-10, 
step 2, not because eventually employee would be transferred to GS-9 
position but because selection gives employee greatest benefit under 
1962 general schedule—$7,800 rather than $7,575 per annum—on basis 
that application of highest previous rate rule is within discreticn of ad- 
ministrative office in fixing initial salary rate of employee upon 
CI i cs iiss isis tice anc asec Lends a ecnnnndnintie tte tiiialaiaiadi 478 


758-984 O-65—57 








INDEX DIGEST 


868 





COMPROMISES 


Acceptability 
Limitation on compromise amount 

Offer in compromise by foreign claimants alleging relationship, diffi- 
cult to prove, with resident of Dist. of Columbia who died intestate, to 
share one half of $36,000 estate in satisfaction of District’s statutory 
right of escheat (D.C. Code 1961, sec. 18-717) may not be accepted, 
Board of Commissioners of Dist. of Columbia being without authority 
to enter into compromise agreements exceeding $10,000 limitation im- 
posed by D.C. Code 1961, sec. 1-906, in view of fact that Board—crea- 
ture of statute—is limited to powers expressly conferred by statute; 
therefore, authority to compromise claim, even one of escheat, stem- 
ming solely from sec. 1-906, offer to compromise settlement of decedent’s 
estate involving amount in excess of $10,000 limitation imposed on com- 


promise of claims may not be accepted__-_-_- OY Le ee 
CONSULTANTS AND EXPERTS. (See Experts and Consultants) 
CONTRACTING OFFICERS 
Authority 

Discretion 
Under invitation requiring submission of preproduction samples and 
reserving to Govt. right to waive requirement, pursuant to Armed Serv- 
ices Procurement Reg. 2-201(b) (xiv) as to bidders offering product 
previously procured or tested by Govt., where two lowest bidders had 
previously supplied product and waiver of preproduction samples would 
make second low bidder on total price, which included sample costs, 
low bidder on procurement, determination of contracting officer not to 
waive sample requirement was not such improper exercise of discretion 
as to justify cancellation of contract awarded to low bidder on total 
bid price, determination that samples were necessary to guarantee 
required performance of product in operation and that waiver of require- 
ment would not be in best interest of Govt. having been based on tech- 
Se NE AE isis cic cisnrcds te eebnninnnnemendebnn 
Fair dealing, etc. 
Use by Govt. in invitation for bids of proprietary data obtained under 
prior contract from contractor on basis of assurances from contracting 
officials that data would be held confidential and used only for limited 
purpose is contrary to representations made by responsible officials 
which are binding on Govt. and, therefore,_invitation should be can- 
celed and drawings furnished to potential bidders recovered_______-_-- 


CONTRACTS 


Amounts 
Indefinite 
Options 
Bid evaluation. (Sec Bids, evaluation, options, additional 
amounts) 
Assignments. (See Claims, assignments, contracts) 
Awards 
Advantageous to Government 
Award of lease for office space to second low bidder on basis of evalua- 
tion of environment, including physical characteristics of building and 
surrounding area as to public transportation, and parking and eating 
facilities, required by invitation was proper, even though evaluation fac- 
tors could not be precise and incontrovertible because of impracticability 
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CONTRACTS—Continued 


Awards—Continued 
Advantageous to Government—Continued 


of stating in lease invitation exactly what is desired as to environment, 
factors being pertinent in determining that office space offered met cri- 
teria of sec. 2(a) (5), E.O. No. 11035, dated July 9, 1962, implementing 
40 U.S.C. 490(e), prescribing quality of office space and requirement for 
safe, healthful, and convenient conditions of employment, and bid 
evaluation having met general guidelines of acceptability, award to 
second low bidder offering building that more advantageously met needs 
of Govt., price and other factors considered, need not be questioned__--~- 
Cancellation 
Erroneous awards 
Award of contract to bidder who offers item which differs from spec- 
{fications in various material aspects affecting price and quality but 
which would better serve needs of procuring agency is award on basis 
of nonresponsive bid prejudicial to other bidders and, therefore, does not 
result in valid and binding contract____________ Tishaa ere areata cairn 
Although award of contract, under brand name or equal invitation that 
did not specify salient characteristics needed by Govt., to bidder who 
offered item that deviated from one of descriptive requirements that was 
subsequently determined to be unnecessary to Govt.’s needs, was not 
proper, in view of fact that award was made in good faith and that con- 
tractor spent substantial sums in preparing to meet obligations under 
contract, cancellation would not be in best interests of Govt____-----_- 
Circumstances in Prestez, Inc. v. U.S., Ct. Cl. No. 415-61, decided July 
12, 1963, in which contract was canceled because award had been made 
on basis of bid that deviated substantially from specifications to dis- 
advantage of other bidders are to be distinguished from case of award to 
bidder who offered to furnish item which was in many respects superior 
to description in brand name or equal invitation but deviated from one 
minor requirement that was subsequently determined to be unnecessary 
to Govt.’s needs and, therefore, in latter case because contract was 
entered into in good faith and contractor spent substantial sums of 
money in preparing to meet obligations of contract, cancellation would 
Soak: Ga Gh ee Eee OF Cees oe nh dees oe 
Invitation defective 
Invitation providing that bidders explain any noncompliance with ad- 
vertised specifications, where both low and second low bidder deviated 
from specifications, but award was made to second low bidder on basis 
that nonresponsiveness of bid was unimportant, did not permit full and 
free competition, and award violating 41 U.S.C. 253 should be canceled 
and procurement readvertised on basis of Govt.’s minimum needs, in- 
vitation not being sufficiently definite to allow preparation and evalua- 
tion of bids on common basis as required by 41 U.S.C. 253, and procedure 
in effect permitting bidders to draft specifications for selection of 
contracting officer without knowledge of how points of noncompliance 
would be evaluated, or whether particular deviations would result 
in bid rejection, neither bidder was aware of relative importance of spec- 
ifications, and readvertising procurement will permit competition on 
ED I eicrncaa Soa seooeis aa gS aa a is a a 
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CONTRACTS—Continued 


Awards—Continued 
Labor surplus areas 

Freight costs in determining relative bid prices 
In determining relative bid prices for both non-set-aside and set-aside 
portion of procurement, freight costs are for consideration under invita- 
tion providing that set-aside portion shall be awarded at highest unit 
price awarded on non-set-aside portion, adjusted to reflect transporta- 
tion and other cost factors which were considered in evaluating bids on 
non-set-aside portion 

Options 
Option clause in invitation providing for equal non-set-aside and labor 
surplus area set-aside portions and reserving to Govt. 50 percent quan- 
tity increase to be exercised within 1 year, which when exercised in- 
creased set-aside portion to more than 50 percent set-aside for award 
to small business concern, was not only inappropriately used, but should 
not have been included in invitation, percentage of quantity increase and 
time for exercising option not having been sufficiently limited, and in- 
crease beyond 50 percent of amount set aside for labor surplus area 
concern, decreasing to less than 50 percent amount advertised without 
restriction indicating effect of option clauses in set-usides for labor 
surplus areas could substantially reduce amount of competitive procure- 
ment otherwise required by law and correspondingly increase amount 
of negotiated procurement under 10 U.S.C. 2304(a) (1) 


In exercise of option clause under labor surplus area set-aside portion 
of procurement, negotiated at price below contract price, without con- 
ducting negotiations for like amount under contract covering non-set- 
aside, which had been increased in lesser amount, both contracts 
containing option clause reserving to Govt. right to increase quantities 
at least 50 percent, there is no assurance that prohibition in sec. 523, 
Dept. of Defense Appropriation Act, 1963 (76 Stat. 332), against pay- 
ment of price differential on contracts made for purpose of relieving eco- 
nomic dislocations was not violated, and pursuant to par. 1-1505, Armed 
Services Procurement Reg., contracting officer should have solicited 
price proposals from both contractors as best method available for testing 
market to determine that exercise of option under labor surplus area 
set-aside would be most advantageous to Govt., price and other factors 
GEE cecdicon titans neuninsbaecchbecaccnenebebseeegseelsA 
Qualification 
Bidder who, for purpose of establishing eligibility for labor surplus 
area set-aside portion of procurement of aluminum sheets, and because 
it is against its trade practice to release cost data on primary aluminum, 
states that price charged its finishing plant for aluminum ingots manu- 
factured at bidder’s plant in persistent labor surplus area is in excess 
of 50 percent of cost of aluminum ingot on basis that transaction be- 
tween ingot plant and finishing plant constitutes subcontract ‘under 
par. 3-902.1(a), Armed Services Procurement Reg., relating to “Make or 
Buy Programs” or comes under examples “C” and “A” in par. 1-801.1, 


Armed Services Procurement Reg., relating to labor surplus areas may, 


not have regulation applicable to “Make or Buy” program extended to 
different program on distressed labor areas, nor may examples involving 
vendor purchases of raw materials in par. 1-801.1 be considered same as 
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CONTRACTS—Continued 
Awards—Continued 
Labor surplus areas—Continued 

Qualification—Continued 
production of materials at its own facility; therefore, evidence sub- 
mitted by bidder does not establish that costs of manufacturing in labor 
surplus area plant are in excess of 50 percent of contract price for fur- 
Papi Os dss Se aod s eS Sei a ceckch en een 27 

Small business concerns 

Bid samples to determine capacity 
Under advertised procurement for radiological equipment that was par- 
tially set aside for small business, requirement for submission of sam- 
ples before bid opening to test bidder's capability to produce equipment 
meeting detailed specifications not only results in use of bid samples to 
determine responsiveness of bid which is not sanctioned by Federal Pro- 
curement Regs. but results in qualifying small business bidders on basis 
of capability which is inconsistent with authority of Small Business 
Admin. under 15 U.S.C. 6387(b)(7) to make final determinations as to 
capacity of small business concerns under certificate of competency pro- 
cedure and, therefore, rejection of low small business concern bid for 
sample failure without referral to Small Business Admin. for possible 
issuance of certificate of competency is not proper_______-._---------- a 465 

Certifications 

Conclusiveness 

Low bid under small business set-aside submitted by firm which had 
substantially performed many contracts within time and manner re- 
quired, but had been dilatory in meeting relatively minor requirements 
of contract, which although not sufficiently significant to warrant termi- 
nation for default had cumulative effect of unduly increasing Govt.’s 
burden of administration, may be rejected notwithstanding issuance of 
certificate of competency under sec. 8(b) (7), Small Business Act, 15 
U.S.C. 637(b) (7), which although conclusive on contracting officer pur- 
suant to par. 1-7056(a), Armed Services Procurement Reg., as to capac- 
ity and credit of bidder, elements of ability to perform, is not conclusive 
as to elements of willingness to perform—perseverance, tenacity, or 
integrity—and contracting officer finding firm on basis of substantial 
evidence deficient in performance not as result of lacking capacity, but 
due to consistent failure to apply tenacity and perseverance to do accept- 
able job may reject low bid 


Page 


Referral of bidder’s qualifications by contracting officer under par. 
1-705.6(b), Armed Services Procurement Reg., to Small Business 
Admin. for consideration under certificate of competency procedure be- 
fore rejecting bid for lack of responsibility as to capacity or credit does 
not preclude contracting officer after issuance of COC, which is conclu- 
sive as to bidder’s capacity or credit, from considering factors outside 
scope of COC, contracting officer's determination to submit question of 
bidder’s responsibility for COC consideration not constituting irrevocable 
determination that bidder was eligible for award but for factors as to 
which COC would be conclusive; however, determination of nonrespon- 
sibility outside scope of COC must be supported by substantial evidence 
of lack of integrity, tenacity, or perseverance_-_-__.--.-------.---~----- 387 
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Awards—Continued 
Small business concerns—Continued 
Certifications—Continued 
Denial 
Effect 
Determination by contracting officer under criteria established in par. 
1-903, Armed Services Procurement Reg., that low bidder with record 
of unsatisfactory performance on numerous Govt. contracts does not 
qualify as responsible bidder under par. 1-903.1(iii) having been af- 
firmed by refusal of Small Business Administration to issue Certificate 
of Competency is valid determination for particular procurement ; how- 
ever, in event contractor is eligible for subsequent procurement award, 
determination of responsibility would have to be made on basis of quali- 
fication and record of performance at that time 
Failure to request 

Determination under par. 1-904, Armed Services Procurement Reg., of 
nonresponsibility of small business concern, low bidder under invitation, 
on basis of record of substantial delivery delinquencies without referral 
to Small Business Admin. under 15 U.S.C. 687(b) (7) for certification of 
concern's capacity and credit was unjustified absent finding that delin- 
quency arose out of something other than capacity and credit and, 
therefore, was not within scope of SBA certification and, although can- 
cellation of award is not required, future awards after rejection of small 
business bid for nonresponsibility without submitting matter to Small 
Business Admin. will be regarded as invalid unless award is required 
without delay, or finding of nonresponsibility is based on substantial evi- 
dence that situation resulting from factors not included in capacity or 
credit existed to justify finding 

Multi-year procurements 
Use of multi-year procurement procedure prescribed in par. 1-322, 
Armed Services Procurement Reg., for competitive contracting of known 
requirements, under which contract quantities are budgeted and ac- 
counted for in accordance with program year in which each quantity is 
authorized, no-year funds are used, and reduced unit prices are obtained 
by eliminating repetitive, substantial start-up costs, does not prevent 
competition by small business concerns or violate Small Business Act, 
nothing in procedure restricting placement of contracts with qualified 
small business concerns, which should find opportunity to spread start-up 
costs attractive, does not derogate purposes of advertising statutes 
(10 U.S.C. 2304(a) and 2305), free and open competition being obtained 
for Govt.’s known needs, and does not violate principles of fund obliga- 
tions, statutory time limits on obligation and expenditure of funds not 
applying to no-year funds_-___-_-_-- 

Set-asides 


Printing and binding procurement 
Printing procurements Public Printer is unable or not equipped to do 
which are returned to military departments for direct contracting pur- 
suant to 44 U.S.C. 14 and Govt. Printing and Binding Reg. No. 15, 
dated Apr. 1, 1963, may be set aside exclusively for small business con- 
cerns, contract printing not being exempt from provisions of Small Busi- 
ness Act (15 U.S.C. 631, et seq.), and expectation that lower bid prices 
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Small business concerns—Continued 
Set-asides—Continued 


Printing and binding procurement—Continued 
may be submitted by large concerns is not significant, exercise of author- 


ity contained in 15 U.S.C. 644, implemented by par. 1-706.5, Armed Serv- 
ices Procurement Reg., for total set-aside of defense procurements not 
being contingent upon determination that costs to Govt. would not be 
increased by set-aside, nor requiring ‘testing of the market,” but only re- 
quiring that reasonable expectation exists that sufficient small business 


Page 


concerns will submit bids to afford adequate price competition____-_-~- 497 
Cost-type 

Prohibitory, etc., statute applicability 
Reimbursement for purchase of aircraft by cost-reimbursement con- 
tractor, operating federally owned research center for National Science 
Foundation is prohibited under sec. 16(a) of Administrative Expenses 
Act of 1946, 5 U.S.C. 78(b), in absence of express authority in agency’s 
appropriation or other law Jaina neha Ce 
Data, rights, etc. 

Use by Government 


Use by Govt. in invitation for bids of proprietary data obtained under 
prior contract from contractor on basis of assurances from contracting 
officials that data would be held confidential and used only for limited 
purpose is contrary to representations made by responsible officials 
which are binding on Govt. and, therefore, invitation should be can- 
celed and drawings furnished to potential bidders recovered______---_-- 193 
Use of design drawings furnished by first phase contractor under con- 
tract, which gave Govt. right to use and disclose in any matter the sub- 
ject data, for other phases of procurement is proper for all subject data 
delivered under first phase contract, even though data may contain 
restrictive markings; however, if proprietary data has been furnished, 
contractor should advise contracting officer of its claim to data protec- 
tion and furnish sufficient information for procuring agency to make 
proper determination of character of data 
Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon Act) 
Default 

Relief clause applicability to performance 
Contractor who claims increased costs in performance of completed con- 
tract for supplying citrus fruit juice to Veterans Admin. because of 
freeze that damaged citrus crop on basis of default clause in contract 
which relieves contractor for excess costs for performance failure due 
to acts of God may not have default clause which is applicable only to 
failure to perform invoked as basis for recovering increased costs in 
performance of contract and, in absence of showing that contractor was 
required to purchase citrus products from source of supply unreasonably 
distant from that contemplated under contract, claim for increased costs 
must be denied 
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Default—Continued 
Strikes, etc. 
Excusable 
Prime contractor's delay in performance due to default of subcon- 
tractor who experienced labor difficulties that were not unforesee- 
able and who did not take nor attempt to take any action necessary to 
obtain solution to problems precludes finding that failure to produce 
due to labor difficulties was result of causes beyond control and without 
fault or negligence so as to be excusable under “default” article of 
ID abetrerscaiatiinitindsignsintiietinin nas ninad dining een eriennia annie abiiaaineete 
Deliveries 
Items omitted from bids 
Award, under par. 1-1206.4, Armed Services Procurement Reg., requir- 
ing bidders to identify specific products to be furnished as well as any 
modifications from brand name products specified in invitation, to 
bidder who submitted descriptive literature on equipment to be fur- 
nished that did not include particular component in brand name product 
specified in invitation and who did not indicate that equipment contained 
any modifications of brand name product is not award that obligated con- 
tractor to furnish component which was subsequently determined to be 
unnecessary to Govt.’s needs and, therefore, delivery of equipment with- 
NN ies msn i entgbitieein ion Sd eb hts ten aad 
Discounts 
Delays 
Repair of property damaged 
Under contract to furnish drayage and crating services and incidental 
labor, which provided prompt payment discount of 1 percent, 20 days, 
and liability on part of contractor for property lost or damaged, con- 
tractor is entitled to payment of prompt discount taken after expiration 
of 20-day discount period on two invoices covering purchase orders re- 
questing movement of Govt. furniture and labor to erect steel shelving 
on which payment was withheld pending repairs to Govt. property 
damaged under both orders, Govt. being entitled under terms of con- 
tract only to withhold payment to extent of cost of repairs to damaged 
property until acceptance of repairs, and, therefore, contractor is due 
discount deducted on invoices paid after expiration of discount period, 
less value of cost of repairs if that amount is not too insignificant to 
warrant separate computation 
Disputes 
Contract Appeals Board decision 
Review limitation 
Since decision of Armed Services Board of Contract Appeals holding that 
action of Govt. between time contractor was delinquent in his deliveries 
and time default termination was issued did not constitute waiver of 
Govt.’s right to terminate is based on facts considered by Board and since 
in light of decision of Supreme Court in U.S. v. Bianchi, decided June 3, 
1963, review of Board's decision by Comptroller General is required to 
be limited to record before Board, Board’s decision may not be viewed 
as arbitrary, capricious, or not supported by substantial evidence; how- 
ever, evidence furnished to Comptroller General but not before Board 
to effect that contracting officer’s representative, after date of delinquent 
deliveries on many occasions, urged contractor to expedite several small 
shipments has material bearing on waiver question 
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CONTRACTS—Continued Page 
Disputes—Continued 
Finality of administrative findings 
Releases 
Directive that releases, or other similar contractual instruments, issued 
to contractors subsequent to decisions under contract Disputes clause, 
shall provide that instrument is not binding on Govt. if decision under 
Disputes clause was adverse to Govt. and is later found to be in violation 
of Wunderlich Act, 41 U.S.C. 321, will not be abrogated, standards of act 
that under Disputes clause, decisions are not final and conclusive if 
fraudulent, capricious, arbitrary, so grossly erroneous as to imply bad 
faith, or are not supported by substantial evidence, not applying to 
releases or settlements, and although directive issued under authority 
of Budget and Accounting Act, 1921, and Budget and Accounting Proce- 
dures Act of 1950, will insure that releases do not foreclose review and 
finalize decisions not entitled to that status, it will not affect contract 
modifications, supplemental agreements, etc., over which GAO has exer- 
cised review authority both prior and subsequent to Wunderlich Act_.._ 231 
Duration 
Option to extend 
Under service contract containing option permitting extension for addi- 
tional month beyond service year, agreement with contractor, who is pro- 
testing second low bidder under new invitation, to continue to furnish 
services on day-to-day basis until protest is resolved does not constitute 
exercise of option but is merely procedure agreeable to both parties to 


furnish services pending final determination of protest__..._....._-----~ 77 
Federal specifications. (See Contracts, specifications, Federal specifica- 
tions) 


Federal supply schedule 
Multiple suppliers 
Price reduction 
Where item was not required to be purchased from Federal Supply 
Catalog, cancellation of Air Force Invitation for Bids (IFB) to procure 
item for lesser amount from low bidder under IFB who to meet Federal 
Supply Service (FSS) contract price competition of second low bidder 
under IFB secured one of multiple FSS contracts issued for item, nego- 
tiated under Federal Property and Administrative Services Act, 40 
U.S.C. 471, was not in best interests of Govt., and is not procurement 
that contributes to integrity of competitive bidding, option to make award 
pursuant to subsequent FSS contract, or price reduction, nullifying basic 
tenet that once bids are opened and disclosed, higher bidder will not 
have second opportunity to underbid low bidder; however, award will 
not be disturbed, second low bidder under IFB having reduced his FSS 
contract price after disclosure of IFB bid prices indirectly had same 
competitive advantage as though permitted to submit second bid un- 


i Ts Bai hal die isin doe ht tiidcnctin thet ni eit So a et eee ie 591 
Freight charges 
Documentation 


Authority to waive requirement that Govt. suppliers furnish receipted 
freight bills to support reimbursement claims for freight charges pre- 
paid in amounts less than $25 and included in billings to Govt. 
(B-121220, Aug. 2, 1957) may not be extended to cover invoices con- 
taining charges for prepaid freight in amounts over $25, receipted 
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CONTRACTS—Continued 
Freight charges—Continued 
Documentation—Continued 
freight bills serving as documentary evidence to establish that Govt. 
bore transportation charges and is real party in interest in recovery of 
overcharges or reparations, and unearned freight in loss and damage 
claims, however, if unavailable, there may be accepted unreceipted 
freight bill required by 49 C.F.R. 142.8 and 188.3, certified carrier’s 
invoice evidencing payment, and copy of voucher reimbursing contractor, 
but when documents are retained under contract records provision, 
unreceipted freight bill will be acceptable provided contractor certifies 
that freight charges were paid and that evidence of payment will be 
furnished upon request. B-121220, Aug. 2, 1957, modified_ 
Government property 
Bid evaluation. (See Bids, evaluation, Government equipment, etc.) 
Increased costs 
Acts of God, storms, etc. 
Contractor who claims increased costs in performance of completed con- 
tract for supplying citrus fruit juice to Veterans Admin. because of 
freeze that damaged citrus crop on basis of default clause in contract 
which relieves contractor for excess costs for performance failure due to 
acts of God may not have default clause which is applicable only to 
failure to perform invoked as basis for recovering increased costs in per- 
formance of contract and, in absence of showing that contractor was 
required to purchase citrus products from source of supply unreasonably 
distant from that contemplated under contract, claim for increased costs 
EE Rs tlh ie eke nn ds btn dk cence 
Cost greater than contemplated 
Supplier change 
Contractor who had 26 days to obtain stocks to fulfill contract for sup- 
plying fruit juice before freeze damaged citrus crop and who claims 
losses as a result of having to obtain fruit for completion of remaining 
deliveries at higher price from source about 100 miles distant has not 
acted as prudent, responsible contractor to be regarded as without fault 
or negligence to be entitled to relief under “contemplated source of 
supply” theory in Dillon v. U.S., 140 Ct. Cl. 508, under which contractor 
who was required to obtain stocks at unreasonable distance from area 
contemplated by parties was granted limited relief__ 
Government activities 
Test of State pricing statute 
Additional compensation claims for dairy products purchased by U.S. 
in California predicated on fact that Govt., which had brought court 
action to determine applicability of California Milk Stabilization Law 
(Calif. Agricultural Code, div. 6, ch. 17, sec. 4200-4420), failed to respond 
to application for stay of action filed by State of Calif. in Supreme Court 
of U.S. thereby forcing distributor to pay minimum producer prices and 


to make deliveries at contract prices, may not be paid in absence of 
consideration, and contracts containing no provision for price adjust- 
ment in event contractor should be obliged to pay minimum prices, 
acceptance of bids gave rise to valid and binding contracts vesting in 
U.S. legal right to performance at bid prices_._......_...----_____--__- 
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CONTRACTS—Continued 
Labor stipulations 
Davis-Bacon Act 
Minimum wage determinations 
Expiration date omission 
Omission of expiration date of prevailing wage determination made by 
Secretary of Labor under Davis-Bacon Act, 40 U.S.C. 276a, which oc- 
curred prior to bid opening date scheduled in invitation for construction 
work that included both a wage determination and provision for equi- 
table adjustment of contract price should wage rate determination 
expire after bid opening date and prior to award, does not require with- 
holding of contract award under invitation, bidders having competed 
on basis of rates advertised in invitation and, therefore, on equal basis, 
and equitable adjustment to successful low bidder neither prejudicing 
xovt. nor other bidders; however, while there is no legal objection to 
award, every effort should be made to assure that contracts are awarded 
on basis of current wage-rate determinations______._--___----------- 
Prevailing area practice criteria 

Under bridge construction contract including structural ironworker 
and laborer rates predetermined by Secretary of Labor, pursuant to 
Davis-Bacon Act, 40 U.S.C. 276a, contracting officer lacking prevailing 
area practice criteria having directed use of ironworker rate for unload- 
ing and handling structural steel on basis of similar project 120 miles 
distant, contractor has valid claim for increased labor costs if no 
shortage of laborers existed in areas, Davis-Bacon Act authorizing 
Secretary of Labor to determine prevailing wage rates by classification 
of work implying use of comparative local rates, and neither prevailing 
area practice existing nor being contemplated at time contract was 
awarded, contracting officer should not have relied on distant project 
to direct use of ironworkers to unload and handle steel, and payment 
of laborer rate to unload and handle structural steel would not have 
PRERREEE. -CORRTICTON SE . CURING U a oso hiicrccincccdcenststenceamenns 

Off-site work 
Work performed by mechanics and laborers of contractors, subcontrac- 
tors or materialmen off site of Federal construction project subject to 
Davis-Bacon Act, 40 U.S.C. 276a, is not work “directly upon the site” 
within meaning of that phrase in act which phrase must be construed 
as work within exact confines of place of performance of construction 
or precise location of work and, therefore, work performed by employees 
of material supplier three miles from construction area is not work sub- 
ject to minimum wage provisions of Davis-Bacon Act 

Wage determination changes 
On basis of purported Govt. directive, issued after award of bridge 
construction contract, increasing hourly wage rate for structural iron- 
workers, where Dept. of Labor modification of pertinent wage rate 
decision was not made part of contract, Departmental Regulations 
permitting exclusion of wage determination changes received 5 days 
or less before opening of bids, provided award is made within 30 days 
after bid opening, contractor may not recover additional labor costs 
incurred in erection of structural steel, so-called directive on which 
claim is based being letter from contracting officer concerned with 
establishing additional rate classification and increased labor costs 
having occurred due to short supply of workers at lower hourly rate 
provided by contract 
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CONTRACTS—Continued 
Leases. (See Leases) 
Mistakes 

For errors prior toaward. (See Bids, mistakes) 
Multi-year procurements 

Validity 
Use of multi-year procurement procedure prescribed in par. 1-322, Armed 
Services Procurement Reg., for competitive contracting of known re- 
quirements, under which contract quantities are budgeted and accounted 
for in accordance with program year in which each quantity is author- 
ized, no-year funds are used, and reduced unit prices are obtained by 
eliminating repetitive, substantial start-up costs, does not prevent compe- 
tition by small business concerns or violate Small Business Act, nothing 
in procedure restricting placement of contracts with qualified small busi- 
ness concerns, which should find opportunity to spread start-up costs 

attractive, does not derogate purposes of advertising statutes (10 U.S.C. 
2304(a) and 2305), free and open competition being obtained for Govt.’s 
known needs, and does not violate principles of fund obligations, statu- 
tory time limits on obligation and expenditure of funds not applying 
IO ca ial aerial adeipediciya cheno Gannalies indie oticipienieaicaagiins 
Negotiation 

Multi-phase procurements 
Option to negotiate 

Under option clause in negotiated contract for three phase procurement 

of spacecraft chambers which provides that Govt. will negotiate with 
first phase contractor for second and third phases, request for proposals 

from first phase contractor without further negotiation or execution of 

written contract or contract amendment was mere preliminary step to 

further negotiation and fact that procuring agency did not execute 

amendment for second phase does not result in breach of contract or 

impose any legal liability on Govt., and determination to reprocure other 

phases through wider base of competition is in best interest of Govt__ 
Propriety 

Action of procuring agency in limiting negotiations for contract for proc- 

essing and sale of sealskins to offeror who was assigned highest priority 

rating based upon his technical proposal and comparative responsibility 
determination before firm proposals, including price proposals, had been 
solicited from all responsible offerors and before comparison of price and 
all other factors in such proposals had been considered is contrary to 

Federal Procurement Regs., which require solicitation and considera- 

tion of competitive prices in determination of method of procurement 

and, therefore, such award action does not constitute valid, enforceable 
obligation of Govt. and should be recinded__ 

Personal services. (See Personal Services) 

Privity 

Warehouseman 


Household effects stored in transit 
Warehouse handling and storage-in-transit charges due on shipment of 
household goods of member of armed services tendered by transportation 


officer under Govt. bill of lading to line-haul carrier indebted to U.S. for 
overcharges in unrelated transportation transactions allowed in bank- 


ruptcy proceedings but remaining unpaid due to insufficient assets, may 
not be allowed warehouseman, whose designation as consignee on bill 
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CONTRACTS—Continued 
Privity—Continued 
Warehouseman—Continued 
Household effects stored in transit—Continued 
of lading creates no privity of contract with U.S. and, therefore, no 
liability on part of Govt. for unpaid accessorial charges, contract to pack, 
transport, store and deliver goods at destination being single unified 
transaction, payment for services performed cannot be split into com- 
ponent parts, and line-haul carrier is entitled to payment for services 
under contract, and amount owing will be applied to reduce carrier's 
indebtedness to U.S 
Proprietary, etc., items. (See Contracts, data, rights, etc.) 


Qualified products. (See Contracts, specifications, qualified products) 
Releases 


Finality 
Directive that releases, or other similar contractual instruments, issued 
to contractors subsequent to decisions under contract Disputes clause, 
shall provide that instrument is not binding on Govt. if decision under 
Disputes clause was adverse to Govt. and is later found to be in violation 
of Wunderlich Act, 41 U.S.C. 321, will not be abrogated, standards of 
act that under Disputes clause, decisions are not final and conclusive 
if fraudulent, capricious, arbitrary, so grossly erroneous as to imply bad 
faith, or are not supported by substantial evidence, not applying to 
releases or settlements, and although directive issued under authority 
of Budget and Accounting Act, 1921, and Budget and Accounting Pro- 
cedures Act of 1950, will insure that releases do not foreclose review 
and finalize decisions not entitled to that status, it will not affect con- 
tract modifications, supplemental agreements, ete., over which GAO 
has exercised review authority both prior and subsequent to Wunderlich 


Sales. (See Sales) 
Specifications 

Ambiguous 

Effect not prejudicial to bidders 

Interpretation by low bidder that invitation for fabrication and erection 
of several launch towers not to exceed maximum specified weight re- 
quired insertion of larger estimated weight in one of blanks which 
interpretation was one that any reasonably informed prudent bidder 
might make on basis of invitation and specifications, even though not 
in conformity with expectations of contracting agency, does not require 
rejection of bid as nonresponsive, contracting agency having burden to 


set out requirements with sufficient clarity to prevent varied interpreta- 
tions___— 


Changes, revisions, etc. 
Obsolete, etc., propriety 


Where evidence indicates that low bidder submitted his bid on basis 


of particular specification designated by number in invitation rather 
than on specification identified by another number which had super- 
sedled one in invitation and that contracting agency had continued to 
use old specification under current contracts, old specification is con- 
sidered to be one on which bidders were bidding and on which con- 
tracting agency was soliciting bids______~_ 
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CONTRACTS—Continued 
Specifications—Continued 
Conformability of equipment, etc., offered 
Technical deficiencies 
Two-step, etc., procurement 
Award under second part of two-step procurement to bidder who, 
although not issued invitation to bid, technical proposal under first step 
of procurement having been considered unsatisfactory and not suscep- 
tible of being made acceptable, and par. 2-503.2, Armed Services Pro- 
curement Reg., requiring acceptability of technical proposal for eligibil- 
ity to bid, upon informal advice of unacceptability of first-step proposal 
corrected deficiencies within 3 days and submitted acceptable revised 
proposal prior to opening of bids would be valid award, even though 
ordinarily revised proposals received after date set for submission are 
not considered, speed with which bidder revised technical proposal 
demonstrating ability to have met deadline submission date for revision 
of proposals reasonably susceptible of being made acceptable had notice 
been furnished in accordance with par. 2-508.1(b) (vi) of unacceptability 
of first-step proposal and basis for determination 
Descriptive data 
Administrative determination 
Question of whether data and information required to be submitted 
by bidders for Govt. contracts meets data furnishing requirements in 
invitation is factual one primarily for determination by procuring agency 
and when good faith explanation is given by procuring agency indi- 
eating that information meets invitation requirements contrary conclu- 
sion will not be made 
Deviations 
Bidders examination of drawings 
Loan to bidder of set of microfilm of manufacturing drawings for ex- 
amination, although invitation listed Govt. offices where bidders could 
examine set of microfilm, is not preferential treatment requiring rejec- 
tion of his bid, loan having caused other bidders no inconvenience, and 
administrative office having discretion to make loan in view of fact 
that no other firms in area requested opportunity to examine microfilm 
set, and that set was loaned only for duration of weekend 
Informal v. substantive 
Under invitation for bids on generator requiring alignment of generator 
with turbine, procured under earlier invitation and contract, within 
continental U.S. or Canada, low bid on generator offering to perform 
alignment operation in Japan, where both generator and turbine were to 
be manufactured, was nonresponsive and should be rejected, deviation 
from specification requirement going to price of bid, which was condi- 
tioned on performing function in Japan, is substantive deviation, low 
bidder having competitive advantage over bidders complying with invi- 
tation, and in view of significant dollar differences between iow bid and 
next low bids, and apparent undesirability of alignment requirement, 
there is no objection to readvertising procurement to reflect needs 
of Govt 


Although award of contract, under brand name or equal invitation that 
did not specify salient characteristics needed by Govt., to bidder who 
offered item that deviated from one of descriptive requirements that was 
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Specifications—Continued 
Deviations—Continued 
Informal v. substantive—Continued 
subsequently determined to be unnecessary to Govt.’s needs, was not 
proper, in view of fact that award was made in good faith and that con- 
tractor spent substantial sums in preparing to meet obligations under 
contract, cancellation would not be in best interests of Govt__.--------- 


Award, under par. 1-1206.4, Armed Services Procurement Reg., requiring 
bidders to identify specific products to be furnished as well as any modifi- 
cations from brand name products specified in invitation, to bidder who 
submitted descriptive literature on equipment to be furnished that did 
not include particular component in brand name product specified in in- 
vitation and who did not indicate that equipment contained any modifica- 
tions of brand name product is not award that obligated contractor to 
furnish component which was subsequently determined to be unnecessary 
to Govt.’s needs and, therefore, delivery of equipment without com- 
WOUORE GA De RONNIE iis sie wrk ceiccat tintin 


When bid substantially deviates from requirements of specifications, bid 
is nonresponsive whether or not deviation concerns basic procurement or 
testing program; therefore, under invitation soliciting bids both on 
product and reliability program to test that product, offer to furnish 
environmental and test data of program within 100 days specified in 
invitation, but “after the receipt of the order” rather than required “after 
date of contract” is nonresponsive, and only other bid received under 
invitation also being nonresponsive, procurement may be readvertised, 
rule that deviations in bids which affect price, quality, quantity or de- 
livery cannot be waived applying equally to procurement and testing 
program, and, although, reliability program is “peripheral” and is 
offered as proposed program free of charge it is, nonetheless, integral 
ee a ae ee 
Permitted under invitation 
Invitation providing that bidders explain any noncompliance with ad- 
vertised specifications, where both low and second low bidder deviated 
from specifications, but award was made to second low bidder on basis 
that nonresponsiveness of bid was unimportant, did not permit full and 
free competition, and award violating 41 U.S.C. 253 should be canceled 
and procurement readvertized on basis of Govt.’s minimum needs, invita- 
tion not being sufficiently definite to allow preparation and evaluation of 
hids on common basis as required by 41 U.S.C. 253. and procedure in 
effect permitting bidders to draft specifications for selection of contract- 
ing officer without knowledge of how points of noncompliance would be 
evaluated. or whether particular deviations would result in bid rejec- 
tion, neither bidder was aware of relative importance of specifications, 
readvertising procurement will permit competition on equal basis_-_-_---- 
Failure to furnish something required 
Drawings, samples, etc. 
Bidder who under readvertised invitation resubmitted photographs held 
nonresponsive under original invitation, although required by terms of 
invitation to submit new photographs, original bid having been changed, 
and who offered to comply with specifications and terms of invitation, and 
in event of being low bidder to resubmit new photographs, has not met 
requirements of readvertised invitation, and bidder’s failure to submit 
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CONTRACTS—Continued 
Specifications—Continued 
Failure to furnish something required—Continued 
Drawings, samples, etc.—Continued 
new photographs conforming to rebidding on procurement may not be 
waived as informality, information going to responsiveness of bid, and 
in evaluation of bids under readvertised invitation rejection of bidder’s 
resubmitted bid, accompanied by nonconforming photographs, was re- 


Information 
Overhead and profit data which low bidder for construction of housing 
project failed to include with bid is considered informational data to be 
used in event change of work is ordered involving equitable price adjust- 
ment rather than data required for bid evaluation purposes and, there- 
fore, failure to furnish such overhead and profit data does not render 
low bid nonresponsive to essential requirements of invitation 


Failure of low bidder for construction project to furnish list of subcon- 
tractors as required by invitation to prevent “bid shopping” is failure to 
meet material requirement of invitation relating to responsiveness of bid 
rather than to responsibility of bidder and, therefore, rejection of bid 
is proper 
Corporation under invitatioa providing for use and evaluation of Govt- 
owned facilities and special tooling who unable to obtain prior to bid 
opening location of facilities and acquisition cost of tooling, information 
needed to compute use evaluation factor applicable to its bid, in lieu of 
rental payment, estimated information and submitted evaluation factor 
for equipment use subject to revision upon availability of accurate infor- 
mation is entitled to consideration of revised reduced bid submitted 
after bid opening on basis of use factor computed on actual acquisition 
cost of special tooling, notwithstanding displacement of low bid, revised 
bid not constituting bid modification to correct mistake after bid opening, 
evaluation factor dependent upon information obtainable from Govt. 
having remained within control of Govt., failure to timely furnish needed 
information is not chargeable to bidder 

Prices 
Low aggregate, alternate bids on two Base Schedules in amounts less 
than totals of unit items, which totals should have been included but 
were omitted from bids under invitation providing in case of variation 
between unit price and extension, unit price governs, are not bids 
reflecting lump-sum adjustments of unit price totals permitted under 
“Special Bid Condition” of invitation, with provision for prorating 
lump-sum adjustment to individual unit prices, and stating of mathe- 
matical sums of individual items of both Base Schedules being neces- 
sary to establish offering of lump-sum adjustments, and to avoid giving 
bidder option to elect after bid opening to stand on lump-sum totals 
or allege error, award to other than bidder failing to indicate that totals 
stated were intended as bid figures without reference to item quotations 
was valid and proper 

Federal Specifications 

Deviation justification 
Deviation from Federal Specifications in invitation for sweepers to 
include added requirement that is erroneously considered permissible 
option, but subsequently approved in accordance with par. 1202.50, Army 
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CONTRACTS—Continued 
Specifications—Continued 
Federal Specifications—Continued 
Deviation justification—Continued 
Procurement Procedure, is not arbitrary or capricious deviation unduly 
restricting competition, but is deviation from Federal Specifications that 
is justified in order to meet particular needs of procuring activity, and 
having prime responsibility for determining whether or not bid price is 
reasonable, contracting officer’s determination that price of sole bidder 
was reasonable, which is supported by evidence, does not require assump- 
tion that sole bidder did not fear competition from other bidders____-_- 
Failure to use 
When award under departmental specifications favors second low bidder, 
and use of available Interim Federal Specification, promulgated under 
40 U.S.C. 487 to eliminate unnecessary technical requirements peculiar 
to product, although optional, would have met Govt.’s needs and have 
preserved competitive status of rejected low bid meeting most of depart- 
mental specifications, full and free competition contemplated under 
41 U.S.C. 253(a) was not permitted; however, it would not be in best 
interests of Govt. to disturb award, but future procurements of items 
should be made pursuant to Interim Federal Specification 
Qualified products 
Agency approval 
Bidder who proposes under invitation issued by military department to 
use item that was not qualified by sole agency designated in specification 
to be responsible for approval of qualified products, although it was 
approved by agency to which manufacturers could communicate for 
making testing arrangements, may not be regarded as offering item that 
meets qualification requirement of specifications, and fact that partic- 
ular item based on unauthorized approval was procured under previous 
invitations cannot take place of authorized approval by specified desig- 
nated agency 
Correction of sample defects 
Substitution by Govt. of nondefective tube in oscilloscope sample being 
tested for qualified products list does not result in inequitable treatment 
of competing bidders and is permissible, mere listing of product on quali- 
fied products list not relieving contractor from obligation to meet spe- 
cifications : therefore, Govt. to avoid eliminating competition may inform 
manufacturer of defect in product submitted for qualification, and 
remedy when known, and in view of restrictive aspects of qualified 
products system, reasonable effort, avoiding discriminatory practices 
such as disclosing confidential or proprietary information to competitors, 
or offering active engineering or other assistance in manufacture or 
construction of product to be tested, should be made to qualify as many 
available sources of supply as possible 
Restrictive 
Conditions reducing price 
Condition in advertised sale of surplus property that article sold must be 
scrapped to avoid adverse economic impact on industry which condition 
will reduce return to Govt. below fair market value as required for 
advertised surplus sales under sec. 203 of Federal Property and Adminis- 
tive Services Act of 1949, 40 U.S.C. 484, is illegal, there being no indica- 
tion of any Congressional intent in legislative history of 1949 act or its 
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CONTRACTS—Continued Page 
Specifications—Continued 
Restrictive-—Continued 
Conditions reducing price—Continued 
amendments to grant agencies discretion to avoid possible economic dis- 
location by selling surplus property below actual fair market value, if 
sold by advertised bidding, or below estimated fair market value if sold 
by negotiation, and, therefore, contract should be canceled and property 
returned to Govt. or negotiations conducted with contractor to delete 
scrapping provision provided price increase is offered__._._.__-._------- 15 
Disposal areas under dredging contracts 
Award under invitation restricting bids on dredging navigation channels 
and harbors to bids based on use of spoil disposal areas at sea designated 
by Govt. although proper may have precluded Govt. from possible savings, 
even though contract provided for approval of other disposal areas pro- 
posed by contractor after award, and benefits from such use not having 
been reflected in competitive bid prices to provide broader competition 
in future, bidders should be permitted to bid on use of alternate disposal 
areas known only to them, and to perform by generally cheaper hydraulic 
method of dredging, and should no other than Govt. provided area be 
available free of cost, actual net cost to Govt. should be considered, 
whether spoil disposal involves receipt of payments to reduce net cost, or 
payment by Govt. or contractor to effect larger reduction of gross cost... 643 
Particular make 
In procurements utilizing brand name or equal purchase descriptions, 
Govt.’s actual needs should be determined in advance of issuance of in- 
vitation and only such actual neegs should be set forth as salient char- 
acteristics and if reasonable tolerances respecting physical or functional 
characteristics of equipment are acceptable to procuring agency, salient 
characteristics should be stated in approximate terms__________-_-_ icine A 
Samples 
Preproduction sample requirement 
Capacity to perform 
Under advertised procurement for radiological equipment that was par- 
tially set aside for small business, requirement for submission of samples 
before bid opening to test bidder’s capability to produce equipment meet- 
ing detailed specifications not only results in use of bid samples to deter- 
mine responsiveness of bid which is not sanctioned by Federal Procure- 
ment Regs. but results in qualifying small business bidders on basis of 
capability which is inconsistent with authority of Small Business Admin. 
under 15 U.S.C. 637(b) (7) to make final determinations as to capacity 
of small business concerns under certificate of competency procedure and, 
therefore, rejection of low small business concern bid for sample failure 
without referral to Small Business Admin. for possible issuance of cer- 
SORES GF GOMOUONCT 16 NOE PEOWET nn nnn ccc cecciccenccncnsccccconace 465 
Waiver 
Under invitation requiring submission of preproduction samples and re- 
serving to Govt. right to waive requirement, pursuant to Armed Services 
Procurement Reg. 2-201(b) (xiv) as to bidders offering product pre- 
viously procured or tested by Govt., where two lowest bidders had pre- 
viously supplied product and waiver of preproduction samples would 
make second low bidder on total price, which included sample costs, low 
bidder on procurement, determination of contracting officer not to waive } 
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CONTRACTS—Continued Page 
Specifications—Continued 
Samples—Continued 
Preproduction sample requirements—Continued 
Waiver—Continued 
sample requirement was not such improper exercise of discretion as to 
justify cancellation of contract awarded to low bidder on total bid price, 
determination that samples were necessary to guarantee required per- 
formance of product in operation and that waiver of requirement would 
not be in best interest of Govt. having been based on technical evaluation 
Wee oon kita seUbsncn ene eee cee i eee 780 
Subcontracts 
Bid shopping 
Provision in invitation for bids for construction projects requiring bid- 
ders to furnish with their bids a list of subeontractors to prevent bid 
shopping is regarded as material requirement relating to responsiveness 
of bids and inclusion of such anti-bid shopping provision in invitations 
ist Se ORE CHURD WER Se Sh in cncients chndn tedeeeennesaes 206 
Tax matters 
State sales tax 
Refund claims 
Contractor required to pay Illinois Retailers’ Occupation tax on sales to 
U.S. prior to Navy instructions not to pay tax, or if required to do so, 
to pay under protest, may not be denied reimbursement on basis of subse- 
quent judicial determination that taxing statute was invalid, and amount 
of tax refunded to contractor, reported by Dept. of Navy to Justice Dept., 
will be considered in negotiations with State of Illinois to effect settle- 
ment of tax claims that have resulted from Olin Mathieson holding (202 
F. Supp. 757, affirmed 371 U.S. 21) that Illinois Retailers’ Occupation 
tax as applied to sales to U.S. from Aug. 1, 1953 to Aug. 1, 1961 is un- 
Orsi ioc that isn as ee th aks gcc ws mins dan es a ae tea 721 
Termination 
Convenience of Government 
Appropriation availability. (See Bids, evaluation, options, addi- 
tional amounts, appropriation availability extent) 
Delay by Government in exercising right 
Since decision of Armed Services Board of Contract Appeals holding that 
action of Govt. between time contractor was delinquent in his deliveries 
and time default termination was issued did not constitute waiver of 
Govt.'s right to terminate is based on facts considered by Board and since 
in light of decision of Supreme Court in U.S. v. Bianchi, decided June 3, 
1963, review of Board’s decision by Comptroller General is required to 
be limited to record before Board, Board’s decision may not be viewed 
as arbitrary, capricious, or not supported by substantial evidence; how- 
ever, evidence furnished to Comptroller General but not before Board 
to effect that contracting officer’s representative, after date of delinquent 
deliveries on many occasions, urged contractor to expedite several small 
shipments has material bearing on waiver question___________________ 1 


Although action by contractor between date deliveries were to be con- 
sidered delinquent for immediate invocation of default termination pro- 
vision in contract and 49 days later when termination for default was 
issued, such as purchase of additional tooling, continued production 
and partial deliveries may operate if known to Govt., to shorten time 
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CONTRACTS—Continued 
Termination—Continued 
Delay by Government in exercising right—Continued 

which will be considered reasonable forbearance period for issuance 
of termination notice, such action may not be considered as waiver of 
Govt.’s right to terminate for default in absence of affirmative action 
by Govt. to encourage contractor to continue its efforts to deliver___- 
Offer by representative of contracting officer to contractor, who was de- 
linquent in meeting extended delivery schedule but who at time had not 
been declared in default, that Govt. could supply material required for 
testing may not, in itself, be regarded as encouraging contractor to 
believe that default had been waived or as evidencing any intention by 
Govt. to forego its right to terminate 


Issuance of termination for default 49 days after date deliveries were to 
be considered delinquent for immediate invocation of default termination 
provisions in contract may not be regarded as unreasonably delayed to 
constitute waiver of Govt.’s right to terminate since Govt. has reasonable 
forbearance period in which to determine whether to terminate for 
default or not particularly in cases where progress payments have been 
made and internal administrative procedures require approval of default 
terminations by authority higher than contracting officer 
Although token deliveries by contractor within week after date deliveries 
were to be considered delinquent for invocation of default termination 
provisions of contract were made too soon after default date to be con- 
sidered as evidence that Govt. had elected to permit performance rather 
than to terminate contract two deliveries later the same month and be- 
fore issuance of default termination notice might be considered evidence 
of election not to invoke default provisions_- 

CORPORATIONS 
Government 

Federal law applicability 

Appropriation apportionment 
In view of purpose of 1950 amendment to apportionment requirements of 
sec. 3679, R.S., 31 U.S.C. 665, to include all types of funds and appropria- 
tions not specifically excepted, nonadministrative funds of Federal Sav- 
ings and Loan Insurance Corporation must be regarded as subject to 
apportionment, and fact that Corporation has authority to determine its 
necessary expenditures and manner in which they are incurred, allowed, 
and paid does not exclude Corporation from apportionment requirements 
I sas. tos ois deus orn beee Eo 
COURTS 

Costs 

Microfilm records. (Sce Records, microfilm, etc., expenses in preparing 
for Government use by nonlitigants) 

Decisions 

Acceptance as precedent by General Accounting Office. (See Courts, 
judgments, decrees, etc., acceptance as precedent by General Account- 
ing Office) 

Acosta, Hortentia R. v. United States, Ct. Cl. No. 82-62, decided July 12, 
1963. (Sce Decedents’ Estates, pay, etc., due military personnel, pre- 
sumption of death) 

Aflague, et al. v. United States, Ct. Cl. No. 212-56, decided Nov. 7, 1962. 
(See Pay, retired, disability, re-retirement, election requircment) 
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CcOURTS—Continued 
Decisions—Continued 

Bianchi, United States 1. 373 U.S. 709. (See Contracts, disputes, Con- 
tract Appeals Board decision, review limitation) 

Clackum rv. United States, Ct. Cl. No. 246-56, decided Jan. 20, 1960. 
(Sce Discharges and Dismissals, military personnel, changes, revoca- 
tions, etc., payment basis) 

Cobb, et al. v. United States, Ct. Cl. No. 430-56, decided Nov. 7, 1962. 
(See Pay, retired, disability, re-retirement, election requirement) 

Ellis, George C. (Plaintiff No. 2, in Cobb, et al.) v. United States, Ct. Cl. 
No. 430-56, decided Nov. 7, 1962. (See Pay, retired, disability, 
re-retirement, election requirement) 

Forster, Paul F. (Plaintiff No. 13, in Aflague, et al.) v7. United States, 
Ct. Cl. No. 212-56, decided Nov. 7,1962. (See Pay, retired, disability, 
re-retirement, election requirement) 

Gradall +. United States, Ct. Cl. No. 4-60, decided May 10, 1963. (See 
Compensation, double, concurrent military retired and civilian service 
pay, nonappropriated fund positions) 

Hewitt-Robins, Inc. +. Eastern Freight-Ways, Inc., 371 U.S. 84. (Sce 
Transportation, routes, misrouted shipments, liability for excess 
charges, jurisdiction) 

Meister v. United States, Ct. Cl. 54-62, decided July 12, 1963. (Sce 
Military Personnel, reservists, death or injury, inactive duty 
training) 

Menocal v. United States, Ct. Cl. No. 63-61, decided Apr. 4, 1962. 
(See Pay, retired, re-retirement, length of second tour of duty) 

Prestex, Inc. v. United States, Ct. Cl. No. 415-61, July 12, 1963. (Nc 
Contracts, awards, cancellation, erroneous awards) 

St. Paul Mercury Indemnity Co., United States v., 183 F. Supp. 726. 
(See Veterans, hospitalization, insurance company refund claim) 

Wilson, Frank Briggs 7. United States, Ct. Cl. No. 465-59, decided Nov. 7, 
1962. (Sec Pay, retired, disability, re-retirement, election require- 
ment) 

Zur-Linden rv. United States, Ct. Cl. No. 207-58, decided July 18, 1962. 
(Sec Pay, retired, disability, re-retirement) 

Judgments, decrees, etc. 

Acceptance as precedent by General Accounting Office 

The holding with respect to Seliga type retired pay benefits under sec. 
411, Career Compensation Act of 1949, 37 U.S.C. 281 (1952 Ed.), to retired 
Fleet reservists in Forstcr and Ellis cases decided by Court of Claims 
on Nov. 7, 1962 (4A flaque, ct al. v. U.S. Ct. Cl. No. 212-56; Cobb, et al. v. 
U.S., Ct. Cl. No. 430-56, and Wilson y. U.S., Ct. Cl. No. 465-59) under 
which disability retired pay was barred to those members who could not 
show timely and valid election of option (A) to qualify for disability 
retired pay under sec. 411 or could not establish that failure to make 


election was due to erroneous or misleading information by Navy will 
be followed in future claims but prior Seliga type payments will not be 
recovered, also, since holding left undisturbed retired pay computed 
under method (b) of sec. 511, 37 U.S.C. 511(b), even though not sup- 
ported by election of option (B) under sec. 411, acceptance of payments 
will be considered ratification of option (B) and payments will not 
be disturbed 
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cOURTS—Continued 
Judgments, decrees, etc.—Continued 
Acceptance as precedent by General Accounting Office—Continued 
Retired officers of uniformed services employed by nonappropriated 
fund instrumentalities and paid from nonappropriated funds while 
receiving retired pay will no longer be considered to be holding civilian 
offices or positions under U.S. Govt. within meaning of double compensa- 
tion limitation in sec. 212, Economy Act of 1932, as amended, 5 U.S.C. 
59a, in view of holding of Court of Claims in Gradall y. U.S., Ct. Cl. No. 
4-60, decided May 10, 1963, as to status of employment with military 
exchange services, and retired pay may be made in similar cases of 
retired officers who have been or may be employed by nonappropriated 
fund activities and paid from nonappropriated funds__-_- 


Holding in Menocal vy. U.S., Ct. Cl. No. 68-61, decided Apr. 4, 1962, that 
member who prior to Nov. 12, 1918, served as midshipman with active 
duty from Mar. 26, 1951, to Mar. 2, 1953, following retirement on Mar. 1, 


1948, and who is re-retired with over 30 years of service, including 


inactive service while on retired list between’ periods of active duty, 
was “hereafter retired” within meaning of fourth paragraph of sec. 15, 
Pay Readjustment Act of 1942, 37 U.S.C. 115 (1958 Ed.), and is entitled 
to retired pay computed at 75 per centum of active duty pay at time of 
retirement will be followed and applied as precedent in administrative 
settlements, providing facts are same; however, although court in its 
decisions did not consider recall orders, no temporary or short periods 


of duty having been involved, claims for retirement benefits under fourth 
paragraph of sec. 15, where prior to June 1, 1958, active duty after 
retirement is not continuous period of at least 1 year, condition prescribed 
in sec. 3(b), act of May 20, 1958 (37 U.S.C. 232 note), should be for- 
warded to U.S. GAO for direct settlement 
Res judicata 
Judgment based on stipulation 
Periods not covered by judgment 

Officer whose Title III retired pay (10 U.S.C. 1331-1337) is computed 
on 9.18 years of service for percentage purposes in establishing amount 
due him under Bowman, et al. v. U.S., Ct. Cl. No. 108-58, dated Nov. 26, 
1958—a stipulated judgment—but whose retired pay for period May 1, 
1960, to Apr. 30, 1963, is computed on 9.16 years of service due to cor- 
rected DD Form 424, Information for Retirement Pay, and amended 
retirement orders showing his retirement effective as of Sept. 1, 1952, 
rather than Oct. 1, 1952, is not entitled, effective May 1, #960, to difference 
in rate of retired pay computed on 9.18 rather than 9.16 years of service 
for percentage purposes under doctrine of “estoppel by judgment” or 
“collateral estoppel”, court in stipulated judgment not having passed 
upon legal merits of officer’s retired status for any period subsequent 
to period covered by judgment, subsequent reduction of percentage factor 
from 9.18 to 9.16 years of service in computation of officer’s retired pay 
was proper 
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CcOURTS—Continued 
Jurors 
Fees 
Government employees in State courts 
Compensation deduction 
Employees serving on juries in State courts who waive or refuse to 
accept authorized jury fees are, nevertheless, required under sec. 3 of 
act of June 20, 1940, 5 U.S.C. 30n, which limits Govt.’s liability for 
salary payments during absence to difference between salary and fees, 
to have their salaries reduced by amount of authorized fees__ 
Duty in excess of 8 hours 
When postal field service employee, whose regular tour of duty is sched- 
uled from 5 a.m. to 2 p.m., while serving on jury duty performs from 4 
to 5 hours of regular postal duties, he is not entitled to overtime for serv- 
ice in excess of 8 hours in day, and while 5 U.S.C. 30n and 30p provide 
that salaries may not be diminished, or any deductions made for annual 
leave of absence on account of jury duty, irrespective of when absence 
occurs, there is no authority for granting of compensatory time or over- 
time employee is required to serve on jury duty ; however, although em- 
ployee in postal field service is not entitled to overtime compensation 
under 39 U.S.C. 3573 for his service in excess of 8 hours a day, if excess 
hours that are not included in regular tour of duty consist of jury duty 
he may retain that portion of jury fees that exceed compensation for 
hours of absence from regular duty for jury service 
CUSTOM AND USAGE 
Effect 
Longtime construction of term “20 years of service,” in 10 U.S.C. 6884(a) 
relating to involuntary separation of Navy officers with less than 20 years 
of service by selection board action, as meaning 20 years of total com- 
missioned service in Regular Navy is tenable construction and, therefore, 
Marine Corps officer with more than 20 years of enlisted Reserve officer 
and Regular Commissioned officer service but less than 20 years of Regu- 
iar commissianed service when selection board reports officer as unsatis- 
factory for discharge with severance pay is officer with less than 20 years 
of service within 10 U.S.C. 6384(a) so that action of selection board 
0 a ee ee 
DAMAGES 
Property damage claims due to military activities. (Scc Claims, military 
activities, property damage, loss, etc.) 
DEBT COLLECTIONS 
Hardship 
Stoppage of final pay of military personnel 


When total or nearly total stoppage of final pay of member of uniformed 
services to effect collection of erroneous payments under 5 U.S.C. 464 
would create hardship for member and dependents incident to his retire- 
ment from active service, collection may be made from retired pay when 
there is reasonable prospect of collecting debt in full from active duty pay 
and retired pay, withholding of less than member's total active duty pay 
to prevent hardship being in accord with legislative intent of 5 U.S.C. 
46d, authorizing collection of debts from retired pay 
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DECEDENTS’ ESTATES 

Pay, etc., due military personnel 

Presumption of death 
Holding in Hortenia R. Acosta v. U.S., Ct. Cl. No. 82-62, decided July 12, 
1963, that missing husband of plaintiff, retired member of uniformed 
services, was legally dead and without indicating date of death that he 
had remained alive for 7 years, and that plaintiff, designated adminis- 
tratrix, was entitled to unpaid retired pay for 7-year period will not be 
followed as precedent, and determination that absent affirmative evidence 
as to time of death, presumption is member remained alive for 7 years, 
and that either party is free to prove earlier date being based on facts of 
‘ase, with indication that each case must be decided on particular facts 
involved, adoption of genera) rule, in settlement of future claims for re- 
tired pay involving missing retired military members judicially declared 
dead, that retired pay should be paid for period until expiration of 7 
years after members’ absence began would not be warranted, and such 
claims should be referred to GAO for direct settlement 
Simultaneous deaths 

Payment of amounts due 
In determining disposition of lump-sum payment due for annual ieave 
upon accidental simultaneous death of former employee and wife where 
their two sons survived accident for short time, it is appropriate to 
construe order of precedence in Federal Statute (5 U.S.C. 61f) through 
aid of Uniform Simultaneous Death Act, for although Federal law pro- 
vides order of payment there is no Federal statute to assist in deter- 
mining whether parties named in Federal statute exist and, therefore, 
for purpose of determining existence of parties named in that act 
applicable State law must be consulted, and on basis of evidence that 
both sons lived after accident for at least short period of time, State 
Uniform Simultaneous Death Act may not be invoked, and lump-sum 
annual leave is for payment to estates of two sons and not to mother of 
deceased employee 

DEPARTMENTS AND ESTABLISHMENTS 

Internal controls 

Sampling, etc., plans 

Propriety 

Proposed statistical sampling plan for internal examination of vouchers 
prior to certification, which plan contemplates certification of some 
vouchers containing erroneous or improper payments by certifying officer 
who, under sec. 2 of act of Dec. 29, 1941, 31 U.S.C. 82c, is made respon- 
sible for propriety and correctness of payments, and who would be 
liable for all erroneous payments regardless of whether erroneous pay- 
ment was made on voucher examined under proposed plan or on one 
that was not, is plan which violates spirit and intent of acts establish- 
ing responsibility of certifying officers and, therefore, may not be 
lek Ge hidisci tieiious news Vd mead eam ei te a 
Services between 

Subleasing of space 
Although in absence of authorizing legislation Post Office Dept. may 
not use annual rental, or any other, appropriations to plan and pay for 
space in new leased facilities for Customs mail examination, under 31 
U.S.C. 686 providing for one Govt. agency to make available to another 
Govt. agency, pursuant to informal agreement, surplus space in leased 
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DEPARTMENTS AND ESTABLISHMENTS—Continued 

Services between—Continued 

Subleasing of space—Continued 
premises and to be reimbursed for proportionate cost of space, utilities, 
and services, including light, heat, fuel, water and janitor services, Sec- 
retary of Treasury upon determination that it is in best interest of Govt. 
may authorize arrangement with Post Office Dept. that it include in its 
plans for new leased facilities space for examination of Customs mail 
and for reimbursement of additional cost to construct leased space au- 
thorized by 39 U.S.C. 2102 and 2103, and proportionate rental cost, 
effective with fiscal year 1966, to permit Customs Bureau to budget funds 
for both leased space to be constructed and space already occupied --- 
Status 

District of Columbia Redevelopment Land Agency 
Acquisition by House Office Building Commission of real property owned 
by Dist. of Columbia Redevelopment Land Agency by transfer to Archi- 
tect of Capitol is within authority of sec. 1202(a), Additional House 
Office Building Act of 1955 (40 U.S.C. 175 note), providing for transfer 
of real property owned by U.S. in vicinity of Capitol Grounds without 
reimbursement or transfer of funds, square of land involved falling 
within term “real property owned by the United States” as used in 1955 
act, Land Agency being viewed as Federal Agency, even though acquiring 
property in its own name, act of Mar. 1, 1929, authorizing Agency to 
condemn property in accordance with proceedings governing acquisition 
of land in Dist. of Columbia for use by Federal Govt. ; however, as result 
of transfer, it will be necessary to replace funds obtained pursuant to 
loan and grant contract between Land Agency and Housing and Home 
Finance Agency for original acquisition of property 

DETAILS 

Military personnel 

Foreign assistance programs 

Leave 

Since commissioned officer personnel of Coast Guard who are assigned 
or detailed to duty with foreign government outside U.S. under authority 
of Foreign Assistance Act of 1961, 22 U.S.C. 2151-2406, continue status 
in active service of Armed Forces during overseas assignment and are 
not regarded as civilian officers or employees within purview of Annual 
and Sick Leave Act of 1951, members are entitled to leave benefits 
authorized incident to membership in Armed Forces under 10 U.S.C. 
Mt on noe Se 

Retired 

Teachers at educational institutions 

When pursuant to 10 U.S.C. 3540 retired Regular or Reserve members of 
Army are detailed for duty as professors and assistant professors of 
military science and tactics, and as military instructors at educational 
institutions where units of Junior Reserve Officers’ Training Corps are 
maintained, or at schools and colleges known as ‘National Defense Cadet 
Corps” schools, or are ordered to active duty and assigned to duties 
considered necessary in interests of national defense, reimbursement 
may not be made to educational institutions for one-half difference be- 
tween going rate for high school teachers of these subjects in their 
localities and retired pay of military personnel involved, members so 
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DETAILS—Continued 
Military personnel—Continued 
Retired—Continued 
Teachers at educational institutions—Continued 
detailed or so assigned being on active duty are entitled to active duty 
pay and allowances, and subsidy payments contemplated not being 
within scope of 10 U.S.C. 3540, there is no authority to pay educational 
institutions for teachers’ salaries from appropriated funds__--.------- 
States, municipalities, etc. 
Federal employee benefits 
Although employees detailed to State, municipal, and other nonprofit 
institutions under Public Health Service Act, as amended, may continue 
to be paid from Federal appropriated funds and to retain all Federal 
employee benefits, when detailed and placed in leave without pay 
status, employees are entitled only to Federal employee benefits pre- 
scribed in 42 U.S.C. 215(d)—basic pay, promotion, retirement, injury 
or death compensation, and benefits provided in sec. 213—but they are 
not entitled to annual and sick leave (5 U.S.C. 2061, et seq.), a 40-hour 
workweek (5 U.S.C. 944), and overtime and holiday pay (5 U.S.C. 911, 
922), entitlement to return to Federal service without loss of, or detri- 
ment to detailed employees status as Federal employees not creating 
entitlement to retain all rights and benefits of Federal employees during 
leave without pay period 
Local holidays 
Employees of Public Health Service detailed to State, municipal, and 
other nonprofit institutions, pursuant to 42 U.S.C. 215, who are paid 
by Federal Govt. may be excused from duty on State or local holiday 
on which normal duties may not properly be performed; however, if 
required to work on such holidays, even though other Federal employees 
similarly situated may have been excused, there is no authority for 
payment of extra compensation to them, and, although employees ex- 
cused from work on State or local holiday need not be charged leave, if 
employees are not excused, they are only entitled to their regular 
compensation 
DISCHARGES AND DISMISSALS 
Military personnel 
Changes, revocations, etc. 
Payment basis 
Holding in Clackum v. United States, Ct. Cl. No. 246-56, decided Jan. 20, 
1960, that discharge issued to member of uniformed services was invalid 
and did not terminate military status so as to entitle member to pay 
and allowances until end of enlistment term was based on particular 
facts in that case and does not establish any precedent to entitle another 
member to pay and allowances until end of enlistment term on basis of 
change of discharge from undesirable to honorable which discharge was 
issued several years before termination of member’s enlistment 
Enlisted members accepting commissions 
Enlisted member of Navy who did not receive formal discharge when 
he accepted appointment as midshipman at Naval Academy on June 25, 
1956—date of approval of act continuing enlistment contracts by reason 
of academy appointments—is not considered to have accepted appoint- 
ment after date of act to come within its provisions (10 U.S.C. 971) but 
must be regarded as having been discharged from enlisted status upon 


acceptance of midshipman appointment even though formal discharge 
was not issued 
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DISCHARGES AND DISMISSALS—Continued 

Military personnel—Continued 

Enlisted members accepting commissions—Continued 
Enlisted member of Navy who accepts permanent midshipman appoint- 
ment in Naval Reserve Officers’ Training Corps on June 25, 1956—date 
of approval of act continuing enlistment contracts for members there- 
after accepting midshipman appointments—is required, under adminis- 
trative regulation barring members of Regular Armed Forces from 
enrollment as students in NROTC while retaining status in Regular serv- 
ice, to have acceptance of permanent midshipman appointment regarded 
as vacating earlier status even though formal discharge papers are not 
issued 

Notice of discharge 
Certificate purportiong to discharge member of Naval Reserve on Dec. 5, 
1961, which was not delivered because of court restraining order did not 
effect member’s discharge, mere preparation of instrument of discharge 
without delivery not terminating military status of member who had been 
placed on temporary disability retired list on Jan. 1, 1957 and paid 
retired pay until Dec. 1, 1961, when payments were suspended; there- 
fore, upon transfer under orders dated Jan. 8, 1964, from temporary 
disability retired list to permanent disability retired list with 40 percent 
disability, effective Nov. 7, 1961, discontinuance of retired pay as of Nov. 
30, 1961, not having terminated members’ status on temporary disability 
retired list and his transfer to permanent disability retired list being 
valid, he is entitled to disability retired pay on and after Nov. 7, 1961, 
based on disability rating of 40 percent 

Retired pay effect 
Air Force captain discharged for disability with severance pay who sub- 
sequently in Frith v. U.S., Ct. Cl. No. 138-59, dated Jan. 12, 1962, is 
awarded money judgment equal to retired pay computed on grade of 
captain from date of discharge through date of judgment, less disabil- 
ity compensation received from Veterans Admin. and mustering-out 
payment received after release from active duty, may not on basis of 
decision continue to receive retired pay for periods subsequent to period 
covered by judgment in absence of appropriate correction of officer's 
records by Air Force Board for Correction of Military Records, decision 
not bestowing on officer any status in Air Force, active or retired, and 
money judgment neither affecting change in officer’s records that failed 
to disclose military status subsequent to date of discharge, nor com- 
pelling executive action to effect change 

DISTRICT OF COLUMBIA 

Escheat of residents estates 

Claim 
Offer in compromise by foreign claimants alleging relationship, difficult 
to prove, with resident of Dist. of Columbia who died intestate, to share 
one half of $36,000 estate in satisfaction of District’s statutory right of 
escheat (D.C. Code 1961, sec. 18-717) may not be accepted, Board of 
Commissioners of Dist. of Columbia being without authority to enter into 
compromise agreements exceeding $10,000 limitation imposed by D.C. 
Code 1961, sec. 1-906, in view of fact that Board—creature of statute—is 
limited to powers expressly conferred by statute; therefore, authority 
to compromise claim, even one of escheat, stemming solely from sec. 1- 
906, offer to compromise settlement of decedent’s estate involving amount 
in excess of $10,000 limitation imposed on compromise of claims may 
not be accepted 
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ENLISTMENTS 
Minority 
Creditable service 
Service in both Coast Guard Reserve and Regular Coast Guard under 
fraudulent minority enlistments performed by commissioned officer serv- 
ing under temporary appointment and holding permanent grade of com- 
missioned warrant officer, W-2, is creditable service in determining com- 
pletion of 20 years of active service under 10 U.S.C. 1293 for retirement 
as warrant officer, notwithstanding minority enlistment in Reserve 
violated 14 U.S.C. 302 (Supp. I, 1940 Ed.), and underage enlistment in 
Regular service was fraudulent under regulations then in effect, 10 
U.S.C. 1089, regulation having force and effect of law coming within term 
“law” as used in act, term being generic rather than specific__._..___--- 516 
ENTERTAINMENT 
Dinner, etc., for volunteer workers 
Although general appropriation of Veterans Admin. is not available to 
provide dinner, luncheon, or refreshments at annual recognition cere- 
mony at which volunteer workers at outpatient clinics receive awards 
or are honored for services to veteran patients, meals or refreshments 
constituting entertainment for which appropriated funds may not be 
expended absent specific statutory authority, provision in Independent 
Offices Appropriation Act, 1963, approved Oct. 3, 1962, authorizing 
Veterans Admin. to spend $1,000 for official reception and representa- 
tive expenses, if continued in future appropriations could be used to 
provide meals or refreshments at award ceremonies___....----------- 305 
EVIDENCE 


Absence of records 

Presumption of death 
Holding in Hortentia R. Acosta v. U.S., Ct. Cl. No. 82-62, decided July 
12, 1963, that missing husband of plaintiff, retired member of uni- 
formed services, was legally dead and without indicating date of death 
that he had remained alive for 7 years, and that plaintiff, designated 
administratrix, was entitled to unpaid retired pay for 7-year period 
will not be followed as precedent, and determination that absent af- 
firmative evidence as to time of death, presumption is member remained 
alive for 7 years, and that either party is free to prove earlier date 
being based on facts of case, with indication that each case must be 
decided on particular facts involved, adoption of general rule, in set- 
tlement of future claims for retired pay involving missing retired mili- 
tary members judicially declared dead, that retired pay should be paid 
for period until expiration of 7 years after members’ absence began 
would not be warranted, and such claims should be referred to GAO 
nn iat ac eel ncn eines 503 
Duplicate of original 
A signed and timely executed duplicate copy of form NavPers 591 
used by naval personnel in executing election of options and designa- 
tion of beneficiaries for purpose of Retired Serviceman’s Family Pro- 
tection Plan, 10 U.S.C. 1431-1446, which was furnished by member 
shortly after transfer to Fleet Reserve more than 3 years after election, 
may be accepted to establish fact that member timely filed executed 
form, signature of attesting officer on copy of election form in posses- 
sion of member after June 1, 1959, date designated officer attested form, 
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€VADENCE—Continued 
Duplicate of origimal—Continued 
establishing that duly executed original form, which in accordance 
with practice in effect was placed in “to be mailed” box, properly 
tagged, passed out of officer’s control on that day and into possession 
of proper authorities; therefore, action constitutes valid election un- 
der Contingency Option Act 
EXPERTS AND CONSULTANTS 
Compensation 
Aggregate limitation 
Although removal of numerical limitation on professional engineering 
positions in research and development and professional positions in 
physical and natural sciences and medicine that may be placed in 
grades GS-16, 17 and 18 by departments and agencies under sec. 606(a) 
of Classification Act Amendments of 1962, 5 U.S.C. 1105(b), permits 
employment of experts and consultants under sec. 15, Administra- 
tive Expenses Act of 1946, 5 U.S.C. 55a, in such professional positions 
at rates of compensation equal to maximum salary rate of grade GS-18, 
or any lesser rate, employment of experts and consultants in other 
positions may not be made at rates in excess of highest rate for grade 
GS-15 in view of limitation that precludes agencies from placing 
positions in grades GS-16, 17, and 18 without numerical limitation 
or approval of Civil Service Commission 
FAMILY ALLOWANCES 
Separation 
Dependent transportation determination 
Authorization for some dependents 
Member of uniformed services who is only authorized transportation 
at Govt. expense for one of dependents but is not authorized trans- 
portation for remaining dependents is regarded as having movement 
of dependents restricted at the volition of Govt. and, therefore, mem- 
ber is entitled to payment of family separation allowance under 37 
U.S.C. 427(b), clause (1), and 37 U.S.C. 427(a) so long as movement 
of member’s remaining dependents to perm: ent duty station or place 
near that station is not authorized. [Question 15] 
Command sponsored dependents 
In view of fact that command sponsored dependents of members of 
uniformed services, who are dependents permitted at member's overseas 
station when approved by overseas commander, may be given authority 
to move overseas promptly upon request by member and, in some circum- 
stances without approval of overseas commander, transportation is auto- 
matically authorized when requested, such command sponsored depend- 
ents may not be regarded as dependents not authorized transportation 
to overseas station within meaning of family separation allowances pro- 
visions of 37 U.S.C. 427(b) (1) until member has applied for and been 
refused authorization to bring dependents to overseas station, and, there- 
fore, family separation allowance may not be automatically paid to 
members for command sponsored dependents prior or subsequent to 
approval of overseas commander 
Debarment effect 
Member of uniformed services whose dependent is not eligible under 
immigration laws for entry into U.S. prior to time he reports to new 
permanent duty station may only have movement of dependent regarded 
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Separation—Continued 
Dependent transportation determination—Continued 
Debarment effect—Continued 
as unauthorized for family separation allowance entitlement if depart- 
mental regulatien precludes authorized transportation of dependent 
at Govt. expense in such circumstance, but in absence of such military 
restriction, member would not be eligible for family allowance pay- 
NE: CUNO BE tid iki cacitccinedddccannenas 


Member of uniformed services whose dependents are returned from over- 
seas under par. 7102, Joint Travel Regulations, relating to involvement 
of dependent in incident embarrassing to U.S., prejudicial to com- 
mand, or affecting dependent’s safety may not be regarded as having 
overseas station converted to restricted station by such circumstancés 
for entitlement to family separation allowance payments and, therefore, 
before payment of family separation allowance is made there should be 
certification by officer directing return of dependents that conditions 
necessitating their return were not caused by their own misconduct. 
I a a 


Delay 
When delay between date of departure of member of uniformed services 


from old station to overseas station at which dependents are permitted 
and date dependents join member is unreasonable delay caused by Govt. 
or its agents and is not due to personal causes, dependents may be re- 
garded as not being authorized transportation to overseas station with- 
in meaning of family separation allowance provisions of 37 U.S.C. 
427(b) (1), and for such undue delay regulations to authorize pay- 
ment of family separation allowance would not be improper 


Evacuation 
Member of uniformed services whose dependents are evacuated from 


overseas station under par. 7101, Joint Travel Regulations, relating 
to unusual or emergency circumstances may be regarded as having post 
of duty converted to restricted station for entitlement to family separa- 
tion allowances authorized under 37 U.S.C. 427(a) and 37 U.S.C. 427(b) 
from date dependents depart from overseas station. [Question 18a]___- 
Incapacity, etc., precluding transportation 
Member of uniformed services whose wife because of pregnancy is not 
authorized transportation prior to time he reports to new permanent duty 
station may be regarded as being precluded from having movement of 
dependents to permanent station or place near that station authorized at 
Govt. expense within meaning of 37 U.S.C. 427(a) and 37 U.S.C. 427(b), 
clause (1), and, therefore, condition for entitlement to family separa- 
tion allowance is satisfied. [Question 16] 
Other entitlement effect 
Clause (1) of family separation allowance provisions in 37 U.8.C..427(b), 
which authorizes family separation allowance payments to members of 
uniformed services when separation of member from dependents is due 
to restriction on right of dependents to travel to member’s permanent 
duty station at Govt. expense, is principal statutory authority for pay- 
ment of allowance and is applicable to all cases, including special class 
of members assigned to ship duty covered by clause (2) and special 
category on extended temporary duty referred to in clause (3), and, 
therefore, when members meet entitlement conditions of clause (1) spe- 
cial provisions of clauses (2) and (3) are not for consideration____--~~- 
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FAMILY ALLOWANCES—Continued 
Separation—Continued 
Dependent transportation determination—Continued 
Other entitlement effect—Continued 

Navy member whose dependents are not authorized transportation at 
Govt. expense to Guam, home port of vessel to which member is assigned, 
because no family type quarters are available, may be regarded as sepa- 
rated from dependents because transportation at Govt. expense is not 
authorized under 37 U.S.C. 406, and, therefore, member is entitled to 
family separation allowancé authorized under 37 U.S.C. 427(b) (1) 


While Navy member is on duty aboard ship at sea away from its home 
port at Guam to which dependents are not authorized transportation at 
Govt. expense under 37 U.S.C. 406, because family type quarters in Guam 
are not available, member continues to be entitled to family separation 
allowance payment under 37 U.S.C. 427(b)(1) for members whose de 
pendents are not authorized transportation at Govt. expense to member's 
permanent duty station 
Personal, etc., reason return 

Member of uniformed services whose dependents are returned from over- 
seas under par. 7103, Joint Travel Regulations, involving personal situa- 
tions may not have such circumstances regarded as due to military re 
quirements to convert member's overseas station into restricted station 
to entitle him to family separation allowances. [Question 18c] 


Member of uniformed services whose dependents are returned from 
overseas under par. 7105, Joint Travel Regulations, relating to na- 
tional interest determination prior to termination of member’s overseas 
duty may be regarded as having station changed to restricted station 
for entitlement to family separation allowance payments if secretarial 
or higher determination is made that return of dependents is for reasons 
of national interest. [Question 18d] 
Temporary restriction 

Member of uniformed services whose dependents are temporarily pro- 
hibited from moving into restricted area so that he is entitled to trans- 
portation for dependents under par. 7005, Joint Travel Regulations, may, 
nevertheless, have movement of dependents to permanent station or place 
near that station regarded as hot authorized at Govt. expense under 37 
U.S.C. 406 within meaning of 37 U.S.C. 427(a) and 37 U.S.C. 427(b), 
clause (1), to qualify for family separation allowance. [Question 14]~ 332 

Residence distance from station 
Where dependents of member of uniformed services reside more than 
reasonable daily commuting distance from member’s duty station—50O 
miles being considered maximum one-way distance—dependents are not 
regarded as residing at or near station within meaning of 37 U.S.C. 
427(a), clause (1). or 37 U.S.C. 427(b), clauses (1) and (3), to pre- 
clude member's entitlement to family separation allowance payments. 
[Question 26] 


Member of uniformed services who, while stationed at Charleston, 8.C., 
maintains residence for his dependents in Atlanta, Ga.—more than 50 
miles from duty station—is, upon transfer to sea duty or to place where 
his dependents cannot accompany him at Govt. expense, entitled to 
family separation allowance authorized under 37 U.S.C. 427(b). [Ques- 
tion 26] 43 Comp. Gen. 332, modified 
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FAMILY ALLOWANCES—Continued 
Separation—Continued 
Type 1 

Commencement 
Since member of uniformed services is regarded as in enforced separa- 
tion status from dependents when he departs permanent duty station 
for transfer to restricted station overseas or in Alaska, and since addi- 
tional household expenses for which family allowance authorized under 
37 U.S.C. 427(b) is payable exists from date of departure, entitlement 
to family separation allowance under 37 U.S.C. 427(b) commences on 
date of member's departure (detachment) from old station or first day 
of authorized travel time, whichever is later. [Question 2]_~_- 

Common residence 
Although member of uniformed services is not residing with dependents 


when he departs for permanent duty overseas or in Alaska he incurs 
additional cost of procuring commercial quarters for himself at new 
station for which family separation allowances under 37 U.S.C. 427(a) 
is authorized and, therefore, fact that he was not residing with de 
pendents does not restrict entitlement to family separation allowance 
authorized under 37 U.S.C. 427(a). [Question 23a] ‘ 
Member of uniformed services whose dependents are temporarily absent 
from residence when member is assigned to duty otherwise entitling 
him to family separation allowance authorized under 37 U.S.C. 427(a) 
or under 37 U.S.C. 427(b), clauses (1), (2), or (3), may be paid family 
separation allowance authorized under 37 U.S.C. 427(a) regardless of 
maintenance of common household with dependents, but entitlement to 
family separation allowance under 37 U.S.C. 427(b) is precluded unless 
it is shown that member not only maintained residence for himself 
and dependents at time of departure but continues to maintain such 
residence and provided that dependents’ temporary absence does not 
exceed three months. [Question 24] Modified by 43 Comp. Gen. 444- 
Confinement, etc., effect 
Members of uniformed services who are receiving family separation 
allowance payment under 37 U:8.C. 427(a) when they are placed in 
military confinement or otherwise restricted by competent military 
authority from performing duty may continue to receive family separa- 


tion allowance payment during confinement period provided that, in cases 
of confinement in excess of 60 days, there is a showing that member 
continues to maintain quarters at permanent duty station. [Question 





Dependent acquired after orders 
Member of uniformed services who is without dependents on effective 
date of permanent change of station and therefore not eligible for family 


separation allowance payments but who acquires dependent after report- 
ing to new station and then meets requirements for family separation 
allowance authorized under 37 U.S.C. 427(a) is entitled to such family 
separation allowance payment from date dependent is acquired 
Dependent visits 

Member of uniformed services who, while being entitled to receive 
family separation allowance under 37 U.S.C. 427(a) or 37 U.S.C. 427(b). 
clause (1), has dependents visit him at or near permanent duty station 
may continue to receive family separation allowance provided that facts 
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FAMILY ALLOWANCES—Continued 

Separation—Continued 
Type 1—Continued 
Dependent visits—Continued 

show that dependents are merely visiting and have not effected change 
of residence and further that three months maximum limitation for 
temporary visits under quarters allowance regulations is prescribed 
for family separation allowance purposes. [Question 19] 
Member of uniformed services who, while being entitled to receive family 
separation allowance under 37 U.S.C. 427(a) or 37 U.S.C. 427(b), clause 
(1), has some of dependents visit him at or near permanent duty sta- 
tion would not lose right to entitlement to family separation allowance 
on account of dependents who do not visit him. [Question 21a] 


When visits by dependents of members of uniformed services to perma- 
nent duty station of member receiving family separation allowance pay- 
ments under 37 U.S.C. 427(a) and clause (1) of 37 U.S.C. 427(b) exceed 
3 months (unless shorter period is prescribed by Departmental regula- 
tions) due to illness or other emergency arising after dependents arrive 
at duty station, visit may be considered visit of “temporary nature” 
until end of 3-month period, and, therefore, retroactive collection of 
family separation allowance payment to date visit commenced is not 
required but payments should be terminated at end of 3 months_ 


If, at time dependents of members of uniformed services depart from 
residence to visit member at permanent duty station it is contemplated 
that visit will be for period longer than 3 months, visit is not of tem- 
porary nature for continuation of family separation allowance payments 


under 37 U.S.C. 427(a) and clause (1) of 37 U.S.C. 527(b) and, there- 
fore, family separation allowance payments should be stopped on date 
dependents arrive at member’s permanent duty station 
When family separation allowance payments to members of uniformed 
services are stopped because visit of member’s dependents extends be- 
yond 3 months, and later dependents return home, same conditions 
for payment of family separation allowances then exist as originally 
existed on departure of member for station to which transportation of 
dependents is not authorized, and, therefore, family separation allow- 
ance payments may be made from and including date of departure of 
member’s dependents from permanent duty station 

Entitlement 
Since family separation allowance which is authorized under 37 U.S.C. 
427(a) to compensate members of uniformed services for cost of pro- 
curing commercial housing at permanent station overseas or in Alaska 
during enforced separation from dependents is in nature of quarters 
allowance, similar conditions of entitlement are applicable and, there- 
fore, when member who is receiving family separation allowance under 
37 U.S.C. 427(a) is on temporary duty away from permanent duty sta- 
tion, including periods of temporary duty in U.S., he may continue to re- 
ceive family separation allowance provided that in cases of temporary 
duty in excess of 60 days, payment may be made only upon showing that 
member continues to maintain quarters at permanent station. [Ques- 
CUD: Di iads teeta teed ceded ee deesdweenenee 332 
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FAMILY ALLOWANCES—Continued 
Separation—Continued 
Type 1—Continued 

Hospitalization, etc., effect 
Members of uniformed services who are receiving family separation al- 
lowance authorized under 37 U.S.C. 427(a) when they are hospitalized at 
or away from permanent station, including periods of hospitalization in 
U.S., may continue to receive family separation allowance payments pro- 
vided that in cases of hospitalization for periods in excess of 60 days 
there is showing that member continues to maintain commercial quarters 
at permanent duty station. [Question 1b] 

Leave 
Members of uniformed services who are receiving family separation al- 
lowance authorized under 37 U.S.C. 427(a) when they are authorized 
leave within or outside U.S., not in excess of leave for which they are 
entitled to pay and allowances under 37 U.S.C. 502(a), may continue to 
receive family separation allowance payments during leave period pro- 
vided that, in cases of leave in excess of 60 days, there is showing that 
member continues to maintain quarters at. permanent duty station. 
a a eee ea 

Reserve training, etc., duty 
Restrictions or limitations on length of:permanent duty assignments for 
reservists, such as in par. 1150-10b of Joint Travel Regs., need not be 
applied to beneficial family allowance provisions in 37 U.S.C. 427(a), 
for permanent duty outside U.S. or Alaska, and, therefore, reservists 
who are called to active duty for training or other active duty outside of 
U.S. or in Alaska for periods in excess of 30 days and who do not have 
any other station that can be regarded as permanent duty station may be 
regarded as serving on permanent duty for entitlement to family allow- 
ance payments under 37 U.S.C. 427(a) 

Type 2 

Between permanent stations 
Member of uniformed services who performs temporary duty for con- 
tinuous period of more than 30 days between permanent duty stations 
and does not have dependents living at or near temporary duty sta- 
tion is entitled to monthly family separation allowance authorized under 
37 U.S.C. 427(b) provided that, during period of temporary duty, mem- 
ber does not take any leave. [Question 6]_--- 

Commencement and termination 
Since member of uniformed services is regarded as in enforced separation 
status from dependents when he departs permanent duty station for 
transfer to restricted station overseas or in Alaska, and since additional 
household expenses for which family allowance authorized under 37 
U.S.C. 427(b) is payable exists from date of departure, entitlement 
to family separation allowance under 37 U.S.C. 427(b) commences on 


date of member’s departure (detachment) from old station or first day of 
authorized travel time, whichever is later. [Question 2]_-~.---------- 


Member of uniformed services who is receiving family separation al- 
lowance under 87 U.S.C. 427(b), clause (1), when he is transferred 
to new permanent duty station—where transportation of dependents is 
not authorized and where dependents are not residing—may be paid 
family separation allowance for period following date of departure 
(detachment) from old permanent duty station through date pre- 
ceding date of reporting to new permanent duty station. [Question 3]__ 
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FAMILY ALLOWANCES—Continued 
Separation—Continued 
Type 2—Continued 

Common residence 
Member of uniformed services who is not residing with dependents 
when he departs for duty otherwise entitling him to family separation 
allowance authorized under 37 U.S.C. 427(b), clauses (1), (2), or (3), 
is not regarded as incurring any additional expenses on account of 
separation from dependents due to military assignment and, therefore, 
member is not entitled to family separation allowance authorized under 
37 U.S.C. 427(b), clauses (1), (2), or (3). [Question 23b] Modified 
by 43 Comp. Gen. 444 


Member of uniformed services whose dependents are temporarily ab- 
sent from residence when member is assigned to duty otherwise en- 
titling him to family separation allowance authorized under 37 U.S.C. 
427(a) or under 37 U.S.C. 427(b), clauses (1), (2), or (3), may be paid 
family separetion allowance authorized under 37 U.S.C. 427(a) re- 
gardless of maintenance of common household with dependents, but 
entitlement to family separation allowance under 37 U.S.C. 427 (b) 
is precluded unless it is shown that member not only maintained resi- 
dence for himself and dependents at time of departure but continues 
to maintain such residence and provided that dependents’ temporary 
absence does not exceed 3 months. [Question 24] Modified by 43 
Co i Gita i oe es walt eect oats dein de eiataraaemr 
Common residence rule established in 43 Comp. Gen. 332 which pre- 
cludes entitlement to family separation allowance authorized under 37 
U.S.C. 427(b) if member of uniformed services does not reside with 
his dependents in common household at or in vicinity of his station or 
home port of vessel immediately preceding duty assignment for which 
allowance is claimed is modified to permit family separation allow- 
ance payments if, during period for which allowance is paid, member 
maintains residence or household for his dependents which he would 
share during periods of leave or such other times as his duty assign- 
ment might permit, whether or not residence is located at home port 
or station from which member proceeded to duty assignment 

Member of uniformed services who maintains residence for his family 
in San Francisco while assigned to ship with home port at San Diego 
is entitled to family separation allowance under 37 U.S.C. 427(b), 
clause 2, when vessel is away from its home port for more than 30 days_-_ 
Although member of uniformed services does not maintain common resi- 
dence for himself and wife (his only dependent) at time of departure 
from his duty station or home port of ship to which assigned because of 
his wife’s prolonged hospitalization, when member subsequently, while in 
status otherwise making him eligible for family separation allowance 
under 37 U.S.C. 427(b), rents home for their mutual use to which wife 
moves upon release from hospital, member becomes entitled to payment 
of family separation allowance from time wife occupies home 


Member of uniformed services who pays lodging and subsistence for his 
only dependent, child away at school or in institution, but who does not 
share residence with dependent when he is assigned to duty otherwise 
entitling him to family separation allowance does not incur any addi- 
tional household expenses as result of separation and, therefore, is not 


entitled to family separation allowance 
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FAMILY ALLOWANCES—Continued Page 

Separation—Continued 
Type 2—Continued 
Common residence—Continued 

Member of uniformed services who maintains residence for his only 
dependent, child away at school or in institution when member is as- 
signed to duty otherwise entitling him to family separation allowance 
under 37 U.S.C. 427(b), and who continues to maintain such residence 
is not precluded, by reason of child’s absence, from receiving family 
separation allowance; however, if child’s absence in institution is for 
indefinite period not to terminate within 1 year, payment of family 
separation allowance for any period prior to child’s return to residence 
ee II 6 cassie eset ctehceecnsceedbnncneabeenssensnween 444 


When ship to which member of uniformed services is assigned moves 
away from its home port to place which is nearer member's residence 
so that member is not actually separated from dependents but lives with 
them on same basis that he would if he were assigned ashore at loca- 
tion of his ship, entitlement to family separation allowance payment 
authorized under 37 U.S.C. 427(b)(2) is subject to qualification that 
member is not separated from dependents and, therefore, payment is 
bss inne hen athlon ede bnueatetiatcenwsakG nnaedan 527 
Computation 
Since family separation allowances for members of uniformed services 
under 37 U.S.C. 427(b) are authorized as “Monthly allowances” they 
should be computed on basis of 30-day month, therefore, 31st day of 
month should be excluded and February should be treated as if it ac- 
I i ka ar i a a es 596 


In computing family separation allowance under 37 U.S.C. 427(b) (1) for 
member of uniformed services who becomes entitled to allowance dur- 
ing month, family separation allowance should be prorated on basis of 
30-day month for that portion of month during which entitlement exists__. 596 


Although 31st day of month is not counted in computing amount of 
family separation allowance authorized to members of uniformed services 
under 37 U.S.C. 427(b), it is to be counted in determining length of time 
member is on duty for continuous period of duty of more than 30 days 
for eligibility for family separation allowance prescribed in clauses (2) 
and (3) of 37 U.S.C. 427(b), likewise 28th of February is to be counted 
i I a Be a iii oh hk ick re cckcidncdccctndnu 596 
Dependent acquired after orders 
Member of uniformed services who acquires dependent after reporting 
to new permanent duty station and not only meets other requirements 
for family separation allowance authorized in 37 U.S.C. 427(b) (1) but 
maintains residence or household away from station for dependent which 
he likely would share with dependent as common residence during 
leave or such times as duty assignment might permit is entitled to 
family separation allowance authorized in 37 U.S.C. 427(b) (1)------ 596 
Dependent visits 
Member of uniformed services who, while being entitled to receive 
family separation allowance under 37 U.S.C. 427(a) or 37 U.S.C. 427(b), 
clause (1), has dependents visit him at or near permanent duty station 
may continue to receive family separation allowance provided that facts 
show that dependents are merely visiting and have not effected change of 
residence and further that three months maximum limitation for tempo- 
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Separation—Continued 
Type 2—Continued 

Dependent visits—Continued 
rary visits under quarters allowance regulations is prescribed for family 
separation allowance purposes. [Question 19]__--.------------------ 
Member of uniformed services who has dependents visit him at or near 
temporary duty station to which he is assigned for more than 30 days 
may not have residence with dependents regarded as mere visit to be 
entitled to payment of family separation allowance authorized under 
37 U.S.C. 427(b), clause (3), for temporary duty of more than 30 days 
since 31-day minimum period of temporary duty is required for entitle- 
ment and maximum period of temporary duty is generally not in excess 
of six months; therefore, right to family separation allowance under 
37 U.S.C. 427(b), clause (3), does not accrue while dependents are with 
member at temporary duty station for more than 30 days. [Question 








Member of uniformed services who, while being entitled to receive 
family separation allowance under 37 U.S.C. 427(a) or 37 U.S.C. 427(b), 
clause (1), has some of dependents visit him at or near permanent duty 
station would not lose right to entitlement to family separation allow- 
ance on account of dependents who do not visit him. [Question 2la]____ 
Member of uniformed services who, while being entitled to receive family 
separation allowance for temporary duty of more than 30 days under 
37 U.S.C. 427(b), clause (3), has one or more dependents visit him for 
extended period would not be regarded as losing right to family separa- 
tion allowance due by reason of dependents who do not visit him. 
IOI FINN nic sss savas Sc suse ce se tanner tcp Secs coer gases Rao 
When visits by dependents of members of uniformed services to perma- 
nent duty station of member receiving family separation allowance 
payments under 37 U.S.C. 427(a) and clause (1) of 37 U.S.C. 427(b) ex- 
ceed 3 months (unless shorter period is prescribed by Departmental regu- 
lations) due to illness or other emergency arising after dependents arrive 
at duty station, visit may be considered visit of “temporary nature” 
until end of 3-month period, and, therefore, retroactive collection of 
family separation allowance payment to date visit commenced is not 
required but payments should be terminated at end of 3 months____---- 
If, at time dependents of members of uniformed services depart from 
residence to visit member at permanent duty station it is contemplated 
that visit will be for period longer than 3 months, visit is not of tem- 
porary nature for continuation of family separation allowance payments 
under 37 U.S.C. 427(a) and clause (1) of 37 U.S.C. 427(b) and, there- 
fore, family separation allowance payments should be stopped on date 
dependents arrive at member’s permanent duty station-___._.____--__--_ 
General entitlement 
Clause (1) of family separation allowance provisions in 37 U.S.C. 427(b), 
which authorizes family separation allowance payments to members of 
uniformed services when separation of member from dependents is due 
to restriction on right of dependents to travel to member’s permanent 
duty station at Govt. expense, is principal statutory authority for pay- 
ment of allowance and is applicable to all cases, including special class 
of members assigned to ship duty covered by clause (2) and special 
category on extended temporary duty referred to in clause (3), and, 
therefore, when members meet entitlement conditions of clause (1) 
special provisions of clauses (2) and (3) are not for consideration___-_ 
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FAMILY ALLOWANCES—Continued Page 
Separation—Continued 
Type 2—Continued 
Government quarters occupancy 
Member of uniformed services who, when he is transferred to place where 
movement of dependents is not authorized, is not entitled to quarters al- 
lowance because dependents continue to live in assigned, adequate, Govt. 
quarters at former station has not met condition for entitlement to type 
2 family separation allowance payments under 37 U.S.C. 427(b), which 
prescribes payments only to members with dependents who are “en- 
titled to basic allowance for quarters,” and, therefore, member is not 
entities to family: seperation QHOWARCC.... <<. .6e.cascccseesccecsnuse 783 
Grade eligibility 
Enlisted member of uniformed services who attains eligible grade and 
length of service (E—4 with over 4 years’ service) for entitlement to 
family separation allowance payments under 37 U.S.C. 427(b) (1), but 
who is precluded under par. 7000-1, Joint Travel Regs., from having 
dependents transported at Govt. expense until next permanent change of 
station, may have such restriction on movement of dependents regarded 
as not arising at his own volition and, therefore, member would become 
entitled to family separation allowance payments under 37 U.S.C. 427(b) 
(1) from date he attains eligibility in pay grade-___.-___-------__--- 684 
Hospitalization, etc., effect 
Member of uniformed services who is transferred from permanent duty 
station overseas to hospital in U.S. as patient for treatment is considered 
to have been given permanent change of station and, therefore, since 
such change of station would entitle member to transportation of de- 
pendents to hospital at Govt. expense, family separation allowance 
prescribed in 37 U.S.C. 427(b) (1) would not be payable____-__-----~- 596 


Member of uniformed services who has assignment at station in U.S. 
terminated when he is transferred to hospital on permanent basis for 
treatment as patient may have hospital regarded as permanent station 
for entitlement to family separation allowance prescribed in 37 U.S.C. 
427(b) and, therefore, if member otherwise qualifies for family separa- 
tion allowance and member is not entitled to transportation of depend- 
ents to hospital by reason of determination by proper authority that pe 
riod of hospitalization is not expected to be prolonged, member would be 
entitled to family separation allowance under 37 U.S.C. 427(b) (1), pro- 
vided dependents do not reside near hospital_______._.-._-.-_______-___- 596 
Inadequate quarters occupancy 
Member of uniformed services who is otherwise entitled to family sepa- 
ration allowance under 37 U.S.C. 427(b), clauses (2) or (3), when he is 
assigned inadequate quarters for occupancy of himself and dependents 
at home port or permanent station without loss of basic allowance for 
quarters is regarded as meeting quarters allowance condition for en- 
titlement to family separation allowance authorized under 37 U.S.C. 
427(b), clauses (2) or (3), even though under 37 U.S.C. 407(a) for inade- 
quate housing member receives difference between basic allowance for 
quarters and fair rental value of quarters. [Question 25]___.._.__-_.__.. 382 
Isolated duty stations 
Members of Coast Guard who are assigned to isolated duty stations 
(lighthouses, lightships, Texas type towers, etc.) and who, under com- 
pensatory absence privileges in 14 U.S.C. 511, rejoin dependents at least 
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FAMILY ALLOWANCES—Continued 
Separation—Continued 
Type 2—Continued 
Isolated duty stations—Continued 
one full week each month at place nearby duty station where depend- 
ents had been transported at Govt. expense may not be regarded as in 
enforced separation status from dependents for extended period within 
meaning of family separation allowance provisions in 37 U.S.C. 427(b), 
even though nature of duty.assignment and unavailability of transporta- 
tion preclude daily commuting between home and duty station, and, 
therefore, such members are not entitled to family separation allowance 


Proceed time 
Members of uniformed services who are on proceed time incident 
to travel between permanent duty stations are free to travel where 
they please, with or without dependents, or to remain at their residences 
so that during such proceed time element of enforced separation for 
entitlement to family separation allowance under 37 U.S.C. 427(b), 
clauses (1) and (3), is not present; therefore, periods of proceed time 
should be excluded in computation of family separation allowance pay- 
ments under 37 U.S.C. 427(b). [Question 5] 

Reserve training, etc., duty 
Although members of Reserve components of uniform services who are 
called to active duty for training for less than 1 year, or to active 
duty for other than training duty for less than 6 months, may have 
training station regarded as coming within term “permanent station” 
in family separation allowance provisions in 37 U.S.C. 427(b)(1) for 
entitlement to payments when dependents are precluded from moving 
to permanent station at Govt. expense, Reserve members who are 
ordered to active duty for training, or to active duty for other than 
training, for periods which do not exceed 30 days are not regarded as 
being separated from dependents for extended period of time and, 
therefore, are not entitled to allowances under 37 U.S.C. 427(b) (1)-- 

Service prior to October 1, 1963 
In absence of any indication in legislative history of Uniformed Services 
Pay Act of 19638, effective Oct. 1, 1963, to suggest that qualifying 
period for entitlement to benefits under family separation allowance pro- 
visions began prior to Oct. 1, 1968, periods prior to that date may not 
be used in computing 30-day service period required under 37 U.S.C. 
427(b), clauses (2) and (3). [Question 27] 

Ship duty 

Ashore effect 
Member of uniformed services who is receiving family separation al- 
lowance under 37 U.S.C. 427(b), clause (2), for members aboard ship 
away from home port, while on temporary duty, undergoing hospitali- 
zation ashore, or in authorized leave status when ship returns to home 
port has entitlement to family separation allowance terminated. 
PRION Ha atid cxtrnba neces getikeamdmeleatetnnd culos wa eect OS eae ee 
Away from home port 

Member of uniformed services who, while on duty aboard ship away 
from home port for which family separation allowance is authorized 
under 37 U.S.C. 427(b), clause (2), is assigned to temporary duty, or 
is hospitalized ashore, or is on authorized leave is regarded as in en- 
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FAMILY ALLOWANCES—Continued Page 
Separation—Continued 
Type 2—Continued 
Ship duty—Continued 
Away from home port—Continued 
forced separation status from family even though he is not physically 
performing duties on board ship and, therefore, entitlement to family 
separation allowance under 37 U.S.C. 427(b). clause (2), would continue 
during periods of temporary duty, shore patrol duty, or hospitaliza- 
tion ashore while ship remains away from home port and while on 
authorized leave not in excess of that for which he is entitled to pay 
a ii nes nts ic ee neo cen em 332 
Commencement and termination 
Member of uniformed services who is receiving family separation al- 
lowance under 37 U.S.C. 427(b), clause (2), for duty of more than 30 
days aboard ship away from home port when duty status for entitle- 
ment to family separation allowance is legally terminated would be re- 
quired to be on duty on board ship for another continuous period of 
more than 30 days to again become eligible for allowance. [Ques- 
ata a certs cet Actin ek eenaimaelwmela needa! a, 
Compensatory absence 
Coast Guard member who is assigned to duty aboard vessel away from 
its home port for short period of 30 days or less followed by period 
of compensatory absence when he returns to live with dependents but 
vessel remains away from home port may not be regarded as serving 
on board vessel during such absence to be qualified for family separa- 
tion allowance payment under 37 U.S.C. 427(b) (2), and if such com- 
pensatory absence was granted after 30-day qualifying period, absence 
would terminate member’s entitlement to family separation allowance 
payment and after return to vessel member would have to again serve 
required period to qualify for allowance__.....-...--.--------------- 748 
Coast Guard member who is granted compensatory absence before com- 
pleting required period of duty of more than 30 days on board vessel 
away from its home port would not qualify for family separation allow- 
ance until he returns to vessel and thereafter serves required period 
of more than 30 days, but, if member is granted leave before complet- 
ing required duty, he would be entitled to have period of leave, for which 
he receives pay and allowances, included in computation of the qualify- 
ing period provided that vessel continues away from its home port, 
and when 30-day period is completed he would be entitled to family 
Rn a a re a a 748 
Confinement, etc., effect 
Member of uniformed services who is receiving family separation allow- 
ance under 37 U.S.C. 427(b), clause (2), for duty aboard ship away 
from home port, when he is placed in military confinement or other- 
wise restricted from performing duty may continue to receive family 
separation allowance while ship is away from home port provided that 
member is not detached from ship and pay and allowances are not 
limited or forfeited by court-martial sentence or by law, but when member 
is detached from ship family separation allowance terminates. [Ques- 
NOMEN Dh bins it icniastaid a dcedeala ite siaien: cc dila cigs ahinie camila aids oP ec iotanasta tana ieminanstteuiineilicaeses 332 
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FAMILY ALLOWANCES—Continued 
Separation—Continued 
Type 2—Continued 
Ship duty—Continued 
Entitlement 
Member of uniformed services who, while on duty aboard ship away from 
home port for which family separation allowance is authorized under 
37 U.S.C. 427(b), clause (2), is assigned to temporary duty, or is hospi- 
talized ashore, or is on authorized leave is regarded as in enforced 
separation status from family even though he is not physically perform- 
ing duties on board ship and, therefore, entitlement to family separation 
allowance under 37 U.S.C. 427(b), clause (2), would continue during 
periods of temporary duty, shore patrol duty, or hospitalization ashore 
while ship remains away from home port and while on authorized 
leave not in excess of that for which he is entitled to pay and allow- 
ances. [Question 7] 
Grade eligibility 

Enlisted members of uniformed services who attain eligible pay grade 
while on duty on board ship away from its home port for continuous 
period of more than 30 days and while on temporary duty away from per- 
manent station for continuous period of more than 30 days for which fam- 
ily separation allowance payment is authorized under 37 U.S.C. 427(b) 
(2) and (3) are precluded by plain language of provision from having 
any part of continuous 30-day duty period prior to attaining eligible pay 
grade considered in computing 30-day service period, and, therefore, en- 
titlement to family separation allowance payments under 37 U.S.C. 427 
(b) (2) and (3) may commence on date eligible pay grade is attained, 


and only when qualifying periods continue for more than 30 days from 
that date 


Home port changes 
Navy member who reports for duty aboard vessel undergoing conversion 
at New York Naval Shipyard after date of official notification that home 
port would be changed from New York to Long Beach, Calif., but prior 
to effective date of change so that he comes within restriction in par. 
7000-13, Joint Travel Regs., precluding movement of dependents at Govt. 
expense to New York shipyard after official notice of home port change 
may be regarded as separated from dependents because transportation 
at Govt. expense is not authorized, and, therefore, member is entitled 
to family separation allowance under 37 U.S.C. 427(b)(1) for period 
from Oct. 1, i968, effective date of 37 U.S.C. 427(b) 
Hospitalization, etc., effect 

Member of uniformed services who is receiving family separation allow- 
ance under 37 U.S.C. 427(b), clause (2), for duty aboard ship away from 
home port, while undergoing hospitalization aboard ship may continue 
to receive family separation allowance, even though temporarily he is 
not performing duties, and such entitlement continues until vessel 
reaches home port. [Question 10] 

Coast Guard member who, while entitled to family separation allowance 
for duty on vessel away from its home port, is hospitalized may be 
regarded as in enforced separation status while vessel remains away 
from home port for continuation of family separation allowances, 
but if member is assigned or attached for period of more than 30 days 
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FAMILY ALLOWANCES—Continued 
Separation—Continued 
Type 2—Continued 
Ship duty—Continued 
Hospitalization, etc., effect—Continued 
to hospital near residence of dependents, and circumstances permit 
him to reside with dependents during period, member’s entitlement to 
family allowance would be suspended 


Coast Guard member who, before completing 30-day qualifying period 
for family separation allowance on account of duty on vessel away from 
its home port, is assigned to temporary duty or is hospitalized at 
place where he resides with dependents for 30 days or less may 
have such residence with dependents regarded as in nature of social 
visit of temporary sort and period of duty or hospitalization would be 
proper for inclusion in qualifying period for entitlement to family 
separation allowance. [Question 5] 


Coast Guard member who, before completing 30-day qualifying period 
for family separation allowance on account of duty on vessel away from 
its home port, is assigned to temporary duty or hospitalization at place 
where he resides with dependents for more than 30 days must be con- 
sidered as residing with dependents on substantially same basis as if he 
were assigned ashore at such location and, therefore, member could not 
have period counted for purposes of qualifying for allowance and he 
would not become entitled to allowance until he returns to vessel and 
re nr en Re ee ees Coes ce ccceeeee esau 
Leave 
Coast Guard member who, while serving on board ship and entitled to 
family separation allowance, returns to home port or place where de- 
pendents reside for period of leave, would continue to be entitled to 
family allowance during leave not in excess of that for which he is en- 
titled to pay and allowances on basis that authorized leave is statutory 
right, but if member is granted compensatory absence which is statutory 
privilege, and under regulations must be used first when authorized with 
leave, such compensatory absence would terminate member’s entitle- 
ment to family separation allowance payments and member would not 
be entitled to allowance for following period of leave from vessel 
Permanent station defined 
To entitle members of uniformed services assigned to vessels to family 
separation allowance authorized under clause (1) of sec. 427(b), Title 
37, U.S. Code, for members separated from dependents because of re- 
striction on right of dependents to transportation at Govt. expense to 
member’s permanent duty station, term “permanent duty station” is con- 
strued as having reference to either home port, home yard or other shore 
establishment depending upon where ship is located 


Members of uniformed services who are assigned to ship at home port or 
at another location to which member's dependents are not authorized to 
travel under regulations issued pursuant to 37 U.S.C. 406 are regarded as 
separated from dependents because of restriction on right of dependents 
to transportation at Govt. expense to member’s permanent duty station, 
and, therefore, such members are entitled to family separation allow- 
ance payments 
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FAMILY ALLOWANCES—Continued 
Separation—Continued 
Type 2—Continued 
Ship duty—Continued 
Reserve training, etc., duty 
Although term “duty” in 37 U.S.C. 427(b) (2), which authorizes family 
separation allowance payments for members on duty on board ship away 
from home port of ship for continuous period of more than 30 days, is 
not defined, definition of “active duty” in 37 U.S.C. 101(18) as including 
full-time training duty and annual training duty may be used for family 
separation allowance purposes and, therefore, reservists called to active 
duty or active duty for training on board ship away from home port for 
more than 30 days are entitled to family separation allowance payments_ 
Residence near vessel location 
Navy member whose ship returns from home port in Guam for repairs 
at home yard in U.S. near where member’s dependents resided while he 
was assigned to vessel in Guam because family type quarters were not 
available may not be regarded as separated from dependents during 
vessel repairs, and, therefore, member is not entitled to family separa- 
tion allowance 
Return of ship to home port 
Member of uniformed services who is receiving family separation allow- 
ance under 37 U.S.C. 427(b), clause (2), for duty aboard ship away from 
home port, while on temporary duty, undergoing hospitalization, or in 
authorized leave status may continue to receive family separation allow- 
ance until ship reaches home port. [Question 9] 
Temporary duty 
Coast Guard member who, while assigned to vessel away from home port 
and entitled to family separation allowance, is ordered to temporary 
duty for period of more than 30 days at location which permits him to 
reside with dependents during such assignment must have entitlement to 
family separation allowance suspended during temporary duty period__ 
Coast Guard member who, before completing 30-day qualifying period 
for family separation allowance on account of duty on vessel away from 
its home port, is assigned to temporary duty or is hospitalized at place 
where he resides with dependents for 30 days or less may have such 
residence with dependents regarded as in nature of social visit of tem- 
porary sort and period of duty or hospitalization would be proper for 
inclusion in qualifying period for entitlement to family separation allow- 
ance. [Question 5] 


Coast Guard member who, before completing 30-day qualifying period 
for family separation allowance on account of duty on vessel away from 
its home port, is assigned to temporary duty or hospitalization at place 
where he resides with dependents for more than 30 days must be con- 
sidered as residing with dependents on substantially same basis as if 
he were assigned ashore at such location and, therefore, member could 
not have period counted for purposes of qualifying for allowance and he 
would not become entitled to allowance until he returns to vessel and 
serves for more than 30 days 
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FAMILY ALLOWANCES—Continued 

Separation—Continued 
Type 2—Continued 
Some dependents at other place 
Member of uniformed services who has only one of dependents (wife) re- 
siding with him at temporary duty station where he is assigned for more 
than 30 days because other dependents are not in his custody and do not 
reside with him may not be regarded as incurring additional expenses 
for enforced separation from dependents by reason of military assign- 
ment, and, therefore, member is not entitled to family separation allow- 
ance authorized under 37 U.S.C. 427(b), clause (3). [Question 22]_-~_- 
Temporary duty 
Grade eligibility 
Enlisted members of uniformed services who attain eligible pay grade 
while on duty on board ship away from its home port for continuous 
period of more than 30 days and while on temporary duty away from 
permanent station for continuous period of more than 30 days for which 
family separation allowance payment is authorized under 37 U.S.C. 
427(b) (2) and (3) are precluded by plain language of provision from 
having any part of continuous 30-day duty period prior to attaining 
eligible pay grade considered in computing 30-day service period, and, 
therefore, entitlement to family separation allowance payments under 
37 U.S.C. 427(b) (2) and (3) may commence on date eligible pay grade 
is attained, and only when qualifying periods continue for more than 
30 days from that date________- I a I ea ae 
Hospitalization, etc., effect 

Member of uniformed services who is entitled to family separation al- 
lowance authorized under 37 U.S.C. 427(b), clause (3), for temporary 
duty away from permanent station for more than 30 days when he is 
hospitalized, or is on authorized leave not in excess of leave for which he 
is entitled to pay and allowances may continue to receive family separa- 
tion allowance provided he is not detached from temporary duty station. 
[Question 13] 


Member of uniformed services who is transferred from duty station in 
U.S. to hospital as patient in attached status for period in excess of 30 
days may not have transfer regarded’as assignment for performance of 
temporary duty to qualify for family separation allowance for temporary 
duty for more than 30 days prescribed in 37 U.S.C. 427(b) (3) 
Reserve training, etc., duty 
While reservist who is ordered to active duty for training for period of 45 
days away from Reserve unit to which he is attached for drill purposes 
may not be regarded as having active duty station other than station to 
which he is ordered for training duty to be considered as on temporary 
duty away from permanent station for family separation allowance au- 
thorized under clause (3) of 37 U.S.C. 427(b), he may, because assign- 
ment is in excess of 30 days, have training station regarded as permanent 
station for family separation allowance entitlement under clause (1) 
I eas acne eins enemies da clecsilaicnis bs bnseieledinsis icin iiia tainhiinllas 
Return on weekends 
Coast Guard officer who, while on temporary additional duty away from 
permanent station for more than 30 days, returned on weekends to per- 
manent station where dependents lived and where he participated in 
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FAMILY ALLOWANCES—Continued 
Separation—Continued 
Type 2—Continued 
Temporary duty—Continued 
Return on weekends—Continued 
flights as crew member may not be regarded as having been on temporary 
duty away from permanent station for continuous period of more than 
30 days for family separation allowance payments under 37 U.S.C. 
427 (b) (3) 
Unit or group orders 
For purposes of family separation allowance authorized under 37 U.S.C. 
427 (b) (3) to members of uniformed services for temporary duty for con- 
tinuous period of more than 30 days, members who are assigned to such 
temporary duty under orders as unit rather than under individual orders 
may have such unit assignment orders recognized for family separation 
allowance payments, provided that orders are sufficiently definite, that 
members of unit can be identified, and will have knowledge of duty 
required as members of unit, even though temporary duty might be type 
for which per diem would not be payable 
Travel time 
Time for entitlement to family separation allowance which is author- 
ized under 37 U.S.C. 427(b), clause (3), for members of uniformed 
services while on temporary duty for more than 30 days is not limited 
to period at temporary duty station but includes authorized travel time 
to and from temporary duty station. [Question 4] 
FEDERAL SAVINGS AND LOAN CORPORATION 
Federal law applicability 
In view of purpose of 1950 amendment to apportionment requirements 
of sec. 3679, R.S., 31 U.S.C. 665, to include all types of funds and appro- 
priations not specifically excepted, nonadministrative funds of Federal 
Savings and Loan Insurance Corporation must be regarded as subject 
to apportionment, and fact that Corporation has authority to deter- 
mine its necessary expenditures and manner in which they are incurred, 
allowed, and paid does not exclude Corporation from apportionment 
requirements of sec. 3679, R.S 
FEES 
Jury 
Government employees in State courts. (See Courts, jurors, fees, Gov- 
ernment employees in State courts) 
FUNDS 
Federal grants, etc., to other than States 
Applicability of Federal statutes 
Appropriations, etc., restrictions 
Expenditures from Federal grant funds by grantee to carry out purpose 
of grant are not subject to the restrictions and limitations imposed on 
expenditures from appropriated funds by Federal departments and agen- 


cies and, therefore, expenditures from funds granted by National Science 
Foundation for scientific research for purchase of aircraft by grantees 
may be made without regard to prohibition against purchase of aircraft 
without specific authority in sec. 16(a), Administrative Expenses Act 
of 1946, 5 U.S.C. 78(b), when administrative determination is made that 
aircraft is required for purpose of research grant 
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FUNDS—Continued 
Federal grants, etc., to other than States—Continued 


Applicability of Federal statutes—Continued 

Appropriations, etc., restrictions—Continued 
Reimbursement for purchase of aircraft by cost-reimbursement con- 
tractor, operating federally owned research center for National Science 
Foundation is prohibited under sec. 16(a) of Administrative Expenses 
Act of 1946, 5 U.S.C. 78(b), in absence of express authority in agency's 


appropriation or other law 


Definition 
Loans to Indian tribes from Indian revolving fund for development of 
industrial or commercial projects within redevelopment area which is 


eligible for Federal assistance under Area Redevelopment Act, 42 U.S.C. 
2505, must be regarded as “Federal aid” within meaning of sec. 6(b) (9) 
of act, 42 U.S.C. 2505(b) (9), which requires other Federal aid to be 
deducted from aggregate cost of projects before applying maximum loan 
limitation of 65 percent 

Corporation or business entity which is organized by Indian tribe with 


funds from Indian revolving fund for purpose of economic development 
is in effect agent or conduit through which tribes would obtain additional 
Federal financial aid under Area Redevelopment Act, 42 U.S.C. 2505, and, 
therefore, loans from Indian revolving fund must be considered “Fed- 
eral aid” within meaning of sec. 6(b) (9) of act, 42 U.S.C. 2505(b) (9), 
which requires other aid to be deducted from aggregate cost of proj- 
ects before maximum loan limitation of 65 percent may be applied._-_- 
Funds obtained from Indian revolving fund which are used by Indian 
tribes to loan, invest or purchase stock in business entities that are 
organized to qualify for Federal financial assistance under Area Re- 
development Act have not changed their character as Federal funds, 
even though no privity of contract exists between business entities and 
Govt. by virtue of loan, investment or stock purchase and, therefore, 
exclusion of such Indian revolving funds from aggregate cost of redevel- 
opment project in applying limit of Federal financial assistance author- 
ized in sec. 6(b) (9) of act, 42 U.S.C. 2505(b) (9), would contravene ex- 
press terms of act requiring deduction of other Federal aid___- 
Propriety 
Activities related to specific authority 

Funds appropriated to carry out research, training, and other activities 
in medical and related sciences pursuant to sec. 301, Public Health 
Service Act, 42 U.S.C. 241 (Supp. IV) for protection and improvement 
of Nation’s health may be used to make grants-in-aid for activities de 
signed to contribute to more effective communication in health field, 
sec. 301(h) of act authorizing, upon recommendation of National Coun- 
cil, adoption of additional means to carry out activities authorized by 
sec. 301, and, therefore, communication research activities, relating to 
general purposes of sec. 301, may be supported from appropriated funds, 
however, where doubt exists as to particular type of communication 
matter of supporting activity by grants-in-aid should be submitted to 
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FUNDS—Continued 


Federal aid, grants, etc., to States. (See States, Federal aid, grants, etc.) 


Nonappropriated 
Indebtednes of military personnel 

Debt owing commissioned officer’s mess by enlisted man of Marine Corps, 
situation giving rise to debt having occasioned his bad conduct discharge 
upon conviction by special court-martial that he had violated Art. 121, 
Uniform Code of Military Justice, may not be offset against final pay 
due member, an indebtedness to commissioned officer’s mess—nonappro- 
priated fund activity—not being equivalent to indebtedness due U.S. 
there is no basis for withholding member’s final pay as involuntary set- 
off against debt in absence of statutory provision authorizing deduc- 
tions from pay that is similar to authority in 37 U.S.C. 1007 (c) and 
(d) granted to Depts. of Army and Air Force___--------------------- 


Revolving 
Availability 


Printing 
Cost of compilation and publication of 100-year history of Bureau of En- 


graving and Priating to commemorate centennial anniversary of its es- 
tablishment (31 U.S.C. 416) may not be charged as administrative ex- 
pense to Bureau’s revolving fund authorized by act of Aug. 4, 1950 (31 
U.S.C. 181), printing of history not being essential to industrial and serv- 
ice nature of work of Bureau or services requisitioned by other agenices, 
and neither enabling act nor act of 1950 authorizing dissemination of 
information, printing of history is precluded by act of Mar. 3, 1905 
in absence of specific Congressional authority, and, therefore, Bureau’s 
revolving fund is not available to meet cost of compiling and publishing 
BO I assist ccs en hate et li ae tea cig cy ipo eel eaten aa again 
Retirement contributions for civilian employees 
Requirement in sec. 9(c), Area Redevelopment Act, 42 U.S.C. 2508(c), 
that revolving fund established under sec. 9(b) of act, 42 U.S.C. 2508 
(b), by borrowing from Treasury of U.S., sec. 9(a), 42 U.S.C. 2508(a), 
shall contribute to civil service retirement and disability fund full re- 
tirement cost in excess of contributions by employees performing loan 
activities under secs. 6 and 7 of act, 43 U.S.C. 2505 and 2506, and shall 
deposit into Treasury as miscellaneous receipts cost of retirement ad- 
ministration attributable to employees is suspended, financing of pro- 
gram by direct appropriations that prohibit payment of administra- 
tive expenses preventing borrowing from Treasury for use of revolving 
fund, revolving fund is unavailable to contribute retirement costs, and, 
therefore, costs should be financed in accordance with sec. 4, Civil Service 
Retirement Act, as amended, 5 U.S.C. 224, for as long as loan activities 
of secs. 6 and 7 of act are financed from appropriated funds___--_------ 
Indian fund. (See Indian Affairs, revolving funds) 


GENERAL ACCOUNTING OFFICE 


Decisions 
Effective on payment prior to decision 
Prospective effect 
Employee who, when repromoted to former grade while receiving salary 
retention benefits under sec. 507, Classification Act of 1949, 5 U.S.C. 1107, 
does not receive actual increase in compensation under clause (A) of 
sec. 802(b) of Classification Act of 1949, 5 U.S.C. 1132(b), but con- 
tinues to receive his existing rate under clause (B) because it is higher 
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GENERAL ACCOUNTING OFFICE—Continued 
Decisions—Continued 
Effective on payment prior to decision—Continued 
Prospective effect—Continued 
must, nevertheless, have such increase under promotion considered 
equivalent increase in compensation to begin new waiting period for 
step increase ; however, in view of previous uncertainty concerning con- 
structive rate increases which aggregate less than retained rate, any 
within-grade increases based on such rates made for any pay period begin- 
ning prior to date of this decision (Apr. 23, 1964) need not be recovered 
but corrective action should be taken prospectively in all applicable 
Jurisdiction 
Contracts 
Releases 
Directive that releases, or other similar contractual instruments, issued 
to contractors subsequent to decisions under contract Disputes clause, 
shall provide that instrument is not binding on Govt. if decision under 
Disputes clause was adverse to Govt. and is later found to be in vio- 
lation of Wunderlich Act, 41 U.S.C. 321, will not be abrogated, standards 
of act that under Disputes clause, decisions are not final and conclusive 
if fraudulent, capricious, arbitrary, so grossly erroneous as to imply bad 
faith, or are not supported by substantial evidence, not applying to re- 
leases or settlements, and although directive issued under authority of 
Budget and Accounting Act, 1921, and Budget and Accounting Pro- 
cedures Act of 1950, will insure that releases do not foreclose review and 
finalize decisions not entitled to that status, it will not affect contract 
modifications, supplemental agreements, etc., over which GAO has exer- 
cised review authority both prior and subsequent to Wunderlich Act---- 231 
Transportation charges for misrouted shipments 
Action for recovery of excess transportation charges from destination 
motor carrier for misrouting of unrouted Govt. shipment over other than 
lowest rated route as provided in regularly published and filed tariff 
is not action relating to determination of reasonableness or unreason- 
ableness of motor carrier practices which is matter within primary juris- 
diction of Interstate Commerce Comm. but is in view of holding in 
Hewitt-Robins, Inc. v. Eastern Freight-Ways, Inc., 371 U.S. 84 (1962), 
to effect that common law action for misrouting against carrier sur- 
vived passage of Motor Carrier Act, an action within jurisdiction of 
GAO under sec. 305 of Budget and Accounting Act, 1921, 31 U.S.C. 71, 
which is required in settlement of claims to consider substantive de- 
NN a eR Ri ae oe ae ae a a ae V72 
When motor carrier claims or is paid freight charges on unrouted Govt. 
shipment forwarded over route producing charges in excess of those 
over lower rated route as provided by tariff there is presumption of 
partial invalidity of higher charges claimed or paid and for GAO in 
settlement of transportation accounts to sanction use of public funds for 
payment of such higher freight charges would violate duty impoxed upon 
GAO to reject claims of doubtful validity 
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GENERAL AVERAGE 
Contribution items 
Freight 
Freight charges on Govt. cargo shipped under Military Sea Transporta- 
tion Service contract which permitted partial payment after sailing of 
vessel from port of loading but did not contain language that could be 
construed as making prepaid freight fully earned upon loading regard- 
less of whether cargo is delivered at destination must be regarded as 
unearned and at risk of vessel operator; therefore, freight on Govt. 
eargo loaded on vessel subject to general average incident as result 
of fire should contribute in general average along with cargo and ship 
and vessel operator is liable therefor____-_-_-_- asi ate ahi 
HIGHWAYS 
Construction 
Federal aid highway program 
Attorneys employed by States 
Requirement for advance approval for employment of private attorneys 
by States participating in Federal aid highway program as stated in 
policy and procedures memorandums issued by Federal Highway Admin- 
istrator, which memorandums set forth operating rules for program so 
that they have force and effect of law, is requirement which must be 
uniformly applied to all States; therefore, retroactive waiver for one 
State of advance approval requirement for employment of attorneys is 
not within authority of Administrator and Federal aid payments made 
on basis of such retroactive waiver must be disallowed 
HOLIDAYS 
Day of mourning, November 25, 1963 


Postal employees who worked on Noy. 25, 1963, national day of 
mourning for the late President John F. Kennedy, are not entitled to 
holiday benefits for the work, there being no reference in or intent under 
E.0. No. 11128 closing Govt. offices to declare day a holiday, and even 
though employees who worked on Nov. 25 may have been erroneously 
informed that they would receive holiday benefits prescribed in 39 
U.S.C. 3578, neither holiday pay nor compensatory time may be author- 


Postal employees who were scheduled to be on compensatory leave on 
Nov. 25, 1963, day Govt. offices were closed in respect for the late Presi- 
dent John F. Kennedy, but who were required to work on that day may 
be granted additional day of compensatory time for the work 


Employees who, because of approved annual or sick leave, were absent 
on Noy. 25, 1968, day Govt. offices were closed in respect for the late 
President John F. Kennedy, may have day considered nonworkday and 
their absences should not be charged to annual or sick leave 
State and municipal 

Detailed Federal employees 
Employees of Public Health Service detailed to State, municipal, and 
other nonprofit institutions, pursuant to 42 U.S.C. 215, who are paid by 
Federal Govt. may be excused from duty on State or local holiday on 
which normal duties may not properly be performed; however, if re- 
quired to work on such holidays, even though other Federal employees 
similarly situated may have been excused, there is no authority for pay- 
ment of extra compensation to them, and, although employees excused 
from work on State or local holiday need not be charged leave, if 
employees are not excused, they are only entitled to their regular 
compensation 


758-984 O-65—60 
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HOUSING 
Mortgages 
Insurance 
Losses guaranteed by Defense Department 
Losses incurred by Federal Housing Admin, (FHA) in sale of properties 
acquired by default on mortgage loans insured pursuant to sec. 809, 
National Housing Act, as amended, 12 U.S.C. 1748h-1, and covering hous- 
ing constructed for civilian employees or contractors of Dept. of Defense 
at research or development installations, Secretary of Defense guaran- 
teeing Armed Services Housing Insurance Fund from losses under sec. 
809, are not required to be reimbursed to Fund on basis of each individual 
property, but on basis of net loss to Fund after including amount of in- 
surance premiums, otherwise FHA would receive mortgage insurance 
premiums without incurring any risk of loss. and “Memorandum of 
Agreement” providing for annual certification to military of losses in- 
curred on insured mortgage loans and reimbursement of Fund by mili- 
tary on case-by-case basis, as distinguished from net loss basis, may 
as ac os sins sd ibis cau aa ER ONESTAT aie 828 
HUSBAND AND WIFE 
Divorce 
Transportation 
Military personnel. (See Transportation, dependents, military per- 
sonnel, divorce, separation, etc.) 
Validity 
Foreign 
Member of uniformed services whose martial status on Noy. 25, 1957, date 
he elected to receive reduced retired pay to provide annuity for wife 
under 10 U.S.C. 1431-1446, was in question, wife having secured Mexican 
divorce and court of competent jurisdiction having refused to declare 
member’s marriage on Aug. 12, 1944 valid, did not have proper beneficiary 
at time he became entitled to retainer pay, and subsequent California 
divorce and remarriage of parties in 1963 not having validated 1944 
marriage, member did not have spouse on Aug. 18, 1959, when he be- 
came entitled to retainer pay, and deductions for annuity elected need 
not be continued on basis of possible future validation of 1944 marriage 
and refund should be made of deductions withheld from retainer pay 
a a aa aia call sao loa ei ORS mia ea as en eg 567 
INDIAN AFFAIRS 
Revolving funds 
Status as Federal aid 
Loans to Indian tribes from Indian revolving fund for development of in- 
dustrial or commercial projects within redevelopment area which is 
eligible for Federal assistance under Area Redevelopment Act, 42 U.S.C. 
2505, must be regarded as “Federal aid” within meaning of sec. 6(b) (9) 
of act, 42 U.S.C. 2505(b) (9), which requires other Federal aid to be 
deducted from aggregate cost of projects before applying maximum loan 
SN Oe SEE ID circ ckdcbnceedekneit cdma astinatamwamnnnimedbune 188 


Corporation or business entity which is organized by Indian tribe with 
funds from Indian revolving fund for purpose of economic development 
is in effect agent or conduit through which tribes would obtain additional 
Federal financial aid under Area Redevelopment Act, 42 U.S.C. 2505, and, 
therefore, loans from Indian revolving fund must be considered “Federal 
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INDIAN AFFAIRS—Continued 
Revolving funds—Continued 
Status as Federal aid—Continued 
aid” within meaning of sec. 6(b) (9) of act, 42 U.S.C. 2505(b) (9), which 
requires other aid to be deducted from aggregate cost of projects before 
maximum loan limitation of 65 percent may be applied 
Funds obtained from Indian revolving fund which are used by Indian 
tribes to loan, invest or purchase stock in business entities that are or- 
ganized to qualify for Federal financial assistance under Area Redevelop- 
ment Act have not changed their character as Federal funds, even though 
no privity of contract exists between business entities and Govt. by virtue 
of loan, investment or stock purchase and, therefore, exclusion of such 
Indian revolving funds from aggregate cost of redevelopment project in 
applying limit of Federal financial assistance authorized in sec. 6(b) (9) 
of act, 42 U.S.C. 2505(b) (9), would contravene express terms of act 
requiring deduction of other Federal aid 
INSANE AND INCOMPETEYTS 
Military personnel 
Pay, etc., benefits 
After expiration of enlistment 
Enlisted reservist who subsequent to scheduled termination of active 
duty tour under 10 U.S.C. 263 note was declared mentally incompetent 
due to illness that existed prior to tour of duty and retained as hospital 
patient until honorably discharged for physical disability without sever- 
ance pay is not entitled to active duty pay and allowances or leave credit 
for any period after termination of active duty in absence of statute 
providing otherwise, for person suffering from mental illness not in- 
curred in line of duty accrues no greater right to pay and allowances than 
he would accrue if he were suffering from physical illness not incurred 
in line of duty, and general rule that pay and allowances do not accrue 
to enlisted man held beyond expiration date of enlistment or scheduled 
tour of duty unless such holding is for convenience of Govt. or for 
purpose of making good time lost applies___._.___.---------------------- 
Retired pay availability for hospitalized veterans 
Retired pay which is being withheld by Coast Guard from hospitalized 
mentally incompetent retired Coast Guard member without funds pur- 
suant to 37 U.S.C. 351-354 in absence of location of person to act as 
trustee for member may be considered to be embraced in term “compen- 
sation or retirement pay” in 38 U.S.C. 3203(b) (4), which permits pay- 
ment, in descretion of Administrator of Veterans’ Affairs, of compensa- 
tion or retirement pay on account of hospitalized veterans to chief officer 
of institution furnishing care to veteran to be used for his benefit, and 
while provisions for payments to mentally incompetent retired Coast 
Guard members in act of June 21, 1950, 37 U.S.C. 351-354, might con- 
flict with 38 U.S.C. 3208, later provisions enacted in 1959 represent latest 
expression of intent of Congress, so that in absence of any action under 
1950 act amounts of retired pay to provide for comfort and welfare of 
veteran may be paid to chief officer of hospital under 38 U.S.C. 3203 upon 
request of Administrator of Veterans Affairs 
Retired pay deductions for hospitalization in veterans facilities. (See 
Pay, retired, hospitalization, etc., in veterans facilities, reduction) 
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INSANE AND INCOMPETENTS—Continued 
Veteran compensation payments 
Effect of veteran’s death on retired pay waiver 
Disability compensation payments which had been elected by guardian of 
hospitalized mentally incompetent retired Coast Guard member upon ex- 
ecution of waiver of member's retired pay but which were being withheld 
under limitation in 38 U.S.C. 3203(b) (2) at time of death of member 
before release from hospital are regarded as finally terminated from 
date of cessation of payments since death precluded payment; there- 
fore, retired pay waiver executed under 38 U.S.C. 3105 is ineffective from 
time disability compensation payments were withheld and retired pay 
may be paid as provided in 10 U.S.C. 2771 
INSURANCE 
Mortgage insurance on housing. (See Housing, mortgages, insurance) 
Mortgage insurance on vessels. (Sce Maritime Matters, mortgage in- 
surance) 
LEASES 
Bids 
Evaluation 
Environmental factors, etc. 
Award of lease for office space to second low bidder on basis of evalua- 
tion of environment, including physical characteristics of building and 
surrounding area as to public transportation, and parking and eating 
facilities, required by invitation was proper, even though evaluation 
factors could not be precise and incontrovertible because of impractica- 
bility of stating in lease invitation exactly what is desired as to environ- 
ment, factors being pertinent in determining that office space offered met 
criteria of sec. 2(a) (5), E.O. No. 11035, dated July 9, 1962, implementing 
40 U.S.C. 490(e), prescribing quality of office space and requirement 
for safe, healthful, and convenient conditions of employment, and bid 
evaluation having met general guidelines of acceptability, award to 
second low bidder offering building that more advantageously met needs 
of Govt., price and other factors considered, need not be questioned __ -_- 
Implied 
Military occupancy 
Use and occupancy of premises at University of Mississippi by Army 
troops pursuant to Presidential Proc. 3497 and E.O. No. 11053 under 
which troops were sent to maintain order, enforce orders of U.S. courts 
and to remove obstructions to justice, is not occupancy which estab- 
lished landlord and tenant relationship under implied lease for payment 
of claims for fair rental value and for restoration of premises, but rather, 
such use and occupancy, which was based in part on action or lack of 
action of State officials, is considered incident to exercise of right of 
Federal Govt. in nature of police power precluding right of recovery, 
and, therefore, claims based on such use and occupancy may not be 
allowed absent judicial determination shi hadiat noes anlualiicaan 711 
Parking space. (Sec Appropriations, availability, parking space) 
Post Office. (See Post Office Department, leases) 
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LEASES—Continued 
Repairs and improvements 
Temporary 
Motor pool activities 
Initial financing of temporary service facilities and equipment on prem- 
ises leased for motor pool activities from General Supply Fund provided 
for in sec. 109, Federal Property and Administrative Services Act of 
1949, as amended, and subsequent recovery of costs from using agen- 
cies is considered within authority of sec. 211(d) of act, 40 U.S.C. 491 
(d), which provides for use of General Supply Fund for operation of 
motor pools and the recovery of operation costs from the user agencies, 
in view of need or desirability of leasing premises for motor pool activi- 
ties, and temporary nature of facilities, which under terms of proposed 
leases will be removed by Govt. upon expiration of leases____-_-.__------ 
LEAVES OF ABSENCE 
Annual 
Wage board employees 
Industry benefits entitlement 
Although civilian marine personnel who serve on Govt-owned ships 
operated by Military Sea Transportation Service have their wages fixed 
in accordance with prevailing rates and practices of maritime industry, 
which has adopted leave plan that permits seamen to earn 5 days’ vaca- 
tion leave for each 30 days of employment, such vessel employees are 
not included in classes of employees specifically exempt from Annual 
and Sick Leave Act of 1951, 5 U.S.C. 2061, and, therefore, leave benefits 
applicable to maritime industry may not be adopted by MSTS 
Compensatory time 
Day of mourning, November 25, 1963 
Postal employees who were scheduled to be on compensatory leave on 
Nov. 25, 1963, day Govt. offices were closed in respect for the late Presi- 
dent John F. Kennedy, but who were required to work on that day may 
be granted additional day of compensatory time for the work 
Holidays 
Day of mourning, November 25, 1963 
Employees who, because of approved annual or sick leave, were absent 
on Nov. 25, 1963. day Govt. offices were closed in respect for the late 
President John F. Kennedy, may have day considered nonworkday and 
their absences should not be charged to annual or sick leave 
Lump-sum payments 
Deceased employees 
Simultaneous deaths of employee and wife, etc. 
In determining disposition of lump-sum payment due for annual leave 
upon accidental simultaneous death of former employee and wife where 
their two sons survived accident for short time, it is appropriate to con- 
strue order of precedence in Federal Statute (5 U.S.C. 61f) through aid 
of Uniform Simultaneous Death Act, for although Federal law provides 
order of payment there is no Federal statute to assist in determining 
whether parties named in Federal statute exist and, therefore, for pur- 
pose of determining existence of parties named in that act applicable 
State law must be consulted, and on basis of evidence that both sons 
lived after accident for at least short period of time, State Uniform 
Simultaneous Death Act may not be invoked, and lump-sum annual leave 
is for payment to estates of two sons and not to mother of deceased 
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LEAVES OF ABSENCE—Continued 
Lump-sum payments—Continued 
Rate at which payable 
Period extending beyond January 1, 1964 
Lump-sum payment due surviving spouse of deceased civilian employee 
for period of annual leave that extends into 1964 is for computation at 
increased per annum rate of compensation provided by Schedule II, 
Federal Salary Reform Act of 1962, approved Oct. 11, 1962 (5 U.S.C. 
1171 note), sec. 1 of act of Dec. 21, 144 (5 U.S.C. 61b) providing for 
lump-sum payment computed on basis of employee's rights at time of 
separation and Federal Salary Reform Act increasing basic salary pro- 
vided by sec. 603(b), Classification Act of 1949, as amended (5 U.S.C. 
1113(b)), effective on first day of first pay period beginning on or after 
Jan. 1, 1964; therefore, employee having died Sept. 21, 1963, after enact- 
ment of Federal Salary Reform Act, his widow is entitled to increased 
salary rate of Schedule II for period of annual leave extending beyond 
i ie I, SO ionic kee neinneeeuwnen 440 
Military personnel 
Advance leave 
Enlistment extension prior to accrual 
Minus leave balance in account of member of U.S. Marine Corps on day 
enlistment expired and was extended for 2 years under 10 U.S.C. 5539 is 
excess leave which may not be carried forward but is for checkage 
against member’s final pay account under expired enlistment in accord- 
ance with par. 044241-3C (2) of Navy Comptroller Manual, and, although 
member would be entitled to lump-sum leave payment pursuant to 37 
U.S.C. 501(b), or to carry any unused leave balance forward as though 
he had been regularly discharged and had immediately reenlisted, there 
is no authority for carrying minus leave balance forward, and member 
having been advanced leave in excess of accrual, minus leave balance 
is excess leave for checkage against pay account, 37 U.S.C. 502(b) limit- 
ing pay and allowances to number of leave days authorized by 10 U.S.C. 
Compensatory absence distinguished 
Coast Guard member who, while serving on board ship and entitled to 
family separation allowance, returns to home port or place where de- 
pendents reside for period of leave, would continue to be entitled to fam- 
ily allowance during leave not in excess of that for which he is entitled 
to pay and allowances on basis that authorized leave is statutory right, 
but if member is granted compensatory absence, which is statutory privi- 
lege, and under regulations must be used first when authorized with 
leave, such compensatory absence would terminate member's entitlement 
to family separation allowance payments and member would not be en- 
titled to allowance for following period of leave from vessel____-------- 748 
Detail to civilian position 
Military v. civilian benefits 
Since commissioned officer personnel of Coast Guard who are assigned or 
detailed to duty with foreign government outside U.S. under authority 
of Foreign Assistance Act of 1961, 22 U.S.C. 2151-2406, continue status 
in active service of Armed Forces during overseas assignment and are 
not regarded as civilian officers or employees within purview of Annual 
and Sick Leave Act of 1951, members are entitled to leave benefits 


authorized incident to membership in Armed Forces under 10 U.S.C. 
701 (a) 
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LEAVES OF ABSENCE—Continued 

Payments for unused leave on discharge, etc. 

Enlistment extension, discharge, reenlistment, etc. 
Regulations which provide lump-sum leave payment to enlisted member 
of Regular Navy or Regular Marine Corps, who pursuant to 10 U.S.C. 
5539 extends or reextends enlistment and receives under 37 U.S.C. 906(b) 
same pay and allowances as though he had reenlisted, member being 
considered discharged and entitled to payment in accordance with 37 
U.S.C. 501, may be amended to entitle enlisted member of Naval Reserve 
or Marine Corps Reserve upon first voluntarily extending enlistment 
to lump-sum payment for accrued leave, if he so elects, at time of 
extension of enlistment, enlistment provisions in 10 U.S.C. 5539, like 
early discharge provision in 10 U.S.C. 6295, which are applicable to 
members of Naval Reserve, deriving from act of Aug. 22, 1912, benefits 
of 10 U.S.C. 5539, and 37 U.S.C. 906(b) are equally for application to 
enlisted members of Naval Reserve or Marine Corps Reserve for purpose 
of entitlement to cash settlement for unused leave 

Leave accrual under separate training orders 

Fact that more than 30 days of continuous active duty for training 
and travel time served by Reserve officer was performed under two sets 
of orders issued on different dates does not defeat entitlement to lump- 
sum payment for accrued leave earned pursuant to 10 U.S.C. 701, there 
being no requirement that active duty be directed by but one order or 
even that all duty be related so long as it qualifies for accrual of leave 
and that it is continuous for at least 30 days; therefore, statutory right 
to accrue leave existing independently of administrative authorization 
may not be defeated because of issuance of two separate sets of orders 
on different dates, and officer having accrued leave incident to per- 
formance of training duty is entitled to lump-sum payment for unused 
leave to his credit.................. si cltiiica Gea ie animes linia cabal amine aaa 
Sick 

Recredit of prior leave 

Reemployment after military service 
Notwithstanding that upon reemployment of former civilian employee 
while still hospitalized subsequent to disability retirement after more 
than 12 years of active service as Reserve officer he performed no active 
duty before his death shortly after reemployment, sick leave placed to 
his credit on reemployment in accordance with sec. 30.704(b) of Civil 
Service Regs., may be granted, irrespective of forfeiture of reemployment 
benefits under sec. 9, Universal Military Training and Service Act of 
1948, as amended (50 U.S.C. App. 459(g)), employee having served 
in excess of time limitation prescribed in that act, for as reservist, 
employee pursuant to 50 U.S.C. 30r(b) had right to restoration without 
any time limitation to civilian position held by him when ordered to 
military duty 
MARITIME MATTERS 

Mortgage insurance 

Refinancing prohibition 
Proposal to modify vessel mortgage that was insured under Title X of 
Merchant Marine Act, 1936, 46 U.S.C. 1271, et seq., containing prohibition 
against refinancing existing mortgages, to permit reduced payments over 
longer period of time which proposal will not involve new mortgage but 


will improve financial position of Govt. is not refinancing transaction 
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MARITIME MATTERS—Continued 

Mortgage insurance—Continued 

Refinancing prohibition—Continued 
within prohibition but is merely rescheduling of payments under original 
mortgage and, therefore, under authority in sec. 207 of act, 46 U.S.C. 
1117, requiring Maritime Administrator to take necessary steps to pro 
tect collateral for mortgage debts, proposal is properly for adoption 

MILEAGE 

Military personnel 

As being in lieu of expenses 

Actual cost showing 

Member of uniformed services who in performance of official duties 
travels within temporary duty station as passenger in privately owned 
automobile of civilian employee receiving mileage in accordance with 
Standardized Govt. Travel Regs. may be paid nonetary allowance of 5 
cents per mile in lieu of transportation under par. 4203-8a, Joint Travel 
Regs., notwithstanding retroactive approval of travel and absence of 
showing of personal expense, as 37 U.S.C. 404(a), authorizing travel and 
transportation allowances for travel of members of uniformed services, 
does not limit use of privately owned automobiles or require that auto- 
mobile be personally owned by traveler, nor require that orders specifi- 
eally authorize member to use such mode of transportation for official 
travel, and as payment of 5 cents per mile for travel pursuant to par. 
4203-3a is for monetary allowance, showing of actual cost of travel 
is not condition precedent to payment 

Travel by privately owned automobile 

Free transportation by a foreign government 

When member of uniformed services stationed overseas travels incident 
to permanent change of station with dependents by privately owned auto- 
mobile for personal convenience and at own expense over route for which 


free rail transportation by foreign government is partially available, 
member may not be paid mileage for that portion of travel for which 
there is free rail transportation, even if it would have been imprac- 
ticable to utilize rail transportation, travel without cost to U.S. being 
outside reimbursement concept of 37 U.S.C. 404 and 406 authorizing 
travel and transportation allowances; therefore, Joint Travel Regs. may 
not be amended to preclude payment of monetary allowance for that por- 
tion of travel for which free rail transportation is furnished by foreign 
government on utilization basis rather than on availability of free 
transportation 
MILITARY PERSONNEL 
Annuity elections for dependents. (See Pay, retired, annuity elections 
for dependents) 
Assimilation benefits 
Coast Guard 
Retirement. (See Coast Guard, enlisted personnel, retirement, 
Reserve ) 
Cadets, midshipmen, etc. 
Ration payment concurrently with per diem 
Since commuted value of rations which cadets and midshipmen at serv- 
ice academies are entitled to receive without deduction when ration it- 
self is not furnished is more analogous to allowance officers are entitled 
to receive than to payment for subsistence in kind received by enlisted 
personnel, provisions in sec. 3(e) of E.O. No. 10119 precluding enlisted 
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MILITARY PERSONNEL—Continued 
Cadets, midshipmen, ete.—Continued 
Ration payment concurrently with per diem—Continued 
personnel from receiving ration allowance when they are in travel status 
are not applicable to cadets and midshipmen ; therefore, when cadets and 
midshipmen are in travel status receiving per diem they may also re- 
ceive commuted value of ration when rations are not furnished or when 
required to pay for meals at officers’ closed mess or officers’ field ration 
WW ccndinccinsdiacauas idles clk cae tials at nt alas ee gees 
Coast Guard. (See Coast Guard) 
Contracting with Government. (See Military Personnel, retired, con- 
tracting with Government) 
Debts 
Remission 
Debts incurred in other services 
Debt established against Navy enlisted member by Dept. of Air Force as 
result of member negligently driving Navy truck into back of Air Force 
station wagon is not debt over which Secretary of Navy has jurisdiction 
for exercise of debt remission or cancellation authority under 10 
U.S.C. 6161 
Dependents 
Annuity elections options. (See Pay, retired, annuity elections for 
dependents) 
Dislocation allowance. (See Transportation, dependents, military per- 
sonnel, dislocation allowance) 
Evacuation. (See Station Allowances, military personnel, dependents, 
evacuation) 
Transportation. (See Transportation, dependents, military personnel) 
Details. (See Details, military personnel) 
Discharges. (See Discharges and Dismissals, military personnel) 
Dislocation allowance. (See Transportation, dependents, military per- 
sonnel, dislocation allowance) 
Dual employment 
Concurrent compensation and retired pay. (See Compensation, double, 
concurrent military retired and civilian service pay) 
Disability compensation and retired pay. (See Officers and Employees, 


death or injury, disability compensation and military retired pay) 
Enlistments. (See Enlistments) 


Family separation allowances. (See Family Allowances, separation) 
Household effects 
Storage. (See Storage, household effects, military personnel) 
Insane and incompetents. (Sce Insane and Incompetents, military 
personnel) 
Leave. (Sce Leaves of Absence, military personnel) 
Mileage. (See Mileage, military personnel) 
Mobile unit transfer 
Determination of effective date of permanent change of station for 
travel and transportation allowances for Navy members assigned to 
shore-based mobile unit when entire movement of unit is not made simul- 
taneously is dependent upon actual location of member’s basic duty 
assignment rather than upon location of military unit or to administra- 


tive announcement of effective date of change; therefore, effective date of 
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MILITARY PERSONNEL—Continued 


Mobile unit transfer—Continued 
station change for member of such shore-based mobile unit is date on 


which member is required to commence travel to new station for pur- 
pose of remaining at and performing his normal duties at new station, 
and it is immaterial whether travel is performed before or after an- 
nounced effective date of change 

National Guard. (See National Guard) 

Officer candidates 


Enlisted to officer status 
Dependent transportation. (Ncc Transportation, dependents, mili- 
tary personnel, status change) 
Orders. (Sec Orders) 
Perdiem. (Scc Subsistence, per diem, military personnel) 
Quarters allowance. (Sce Quarters Allowance) 


Rations 
Payments. (See Rations Commutation Payments) 


Record correction 
Discharge change as entitlement to pay, etc. 
Correction of military records, pursuant to 10 U.S.C. 1552, changing 
status of enlisted member of uniformed services from discharged with 
severance pay for physical disability to placement of name on Tem- 
porary Disability Retired List does not permit measuring of 1-year period 
of member's entitlement to mileage for personal travel and transporta- 
tion of dependents and household effects to home of selection from date 
he was notified of correction of records, pars, 4158-1a, 7012-1a and 8260- 
1, Joint Travel Regs., authorizing travel and transportation allowances 
whether member is retired for physical disability or placed on temporary 
disability retired list, records correction provided no new or additional 
benefit to toll running of or affect measuring of member’s 1-year period 
of entitlement ; however, had entitlement at time of discharge been to 
home of record, correction of military records would have permitted him 
to select home and to be paid travel and transportation allowances 
within 1 year from date he was notified of record correction 
Retired pay 
Annuity election deductions 

Retroactive adjustment of retired pay required by correction of military 
records of officer in Reserve component of Army, effected under 10 
U.S.C. 1552, to show his entitlement to retirement under Title III, Pub. 
L. 810, 80th Cong. (now 10 U.S.C. 1331) as of June 1, 1956, is subject to 
reduction for option 3 annuity election, dated Oct. 11, 1954, under Uni- 
formed Services Contingency Option Act of 1953, as amended, 10 U.S.C. 
1431-1444, election becoming operative June 1, 1956 when officer retro- 
actively became entitled to Title III retirement pay and his May 27, 1960 
revocation of election being ineffective, not having been made at least 5 
years prior to retirement as required before enactment of Pub. L. 87-831, 
dated Oct. 4, 1961; therefore, officer’s name having been placed on retired 
list as of June 1, 1956, under record correction reduction in retired pay 
does not constitute administrative error refundable under 10 U.S.C. 1445, 
nor does officer’s protest. to deduction give rise to concurrent claim___- 
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MILITARY PERSONNEL—Continued 
Record correction—Continued 
Service credits 
Reduction 
Stipulated judgment prior to reduction 

Officer whose Title III retired pay (10 U.S.C. 1331-1337) is eomputed on 
9.18 years of service for percentage purposes in establishing amount 
due him under Bowman, et al. v. U.S., Ct. Cl. No. 108-58, dated Nov. 26, 
1958—a stipulated judgment—but whose retired pay for period May 1, 
1960 to Apr. 30, 1963, is computed on 9.16 years of service due to cor- 
rected DD Form 424, Information for Retirement Pay, and amended re- 
tirement orders showing his retirement effective as of Sept. 1, 1952, rather 
than Oct. 1, 1952, is not entitled, effective May 1, 1960, to difference in 
rate of retired pay computed on 9.18 rather than 9.16 years of service 
for percentage purposes under doctrine of “estoppel by judgment” or 
“collateral estoppel”, court in stipulated judgment not having passed 
upon legal merits of officer’s retired status for any period subsequent 
to period covered by judgment, subsequent reduction of percentage factor 
from 9.18 to 9.16 years of service in computation of officer’s retired pay 


Wt PINION 28 doco kaa eae nets cua nesiiealelusleunsenenacn 
Severance pay and civilian employment effect 

Naval officer with more than 17 years of service honorably discharged on 

June 30, 1958, with severance pay, and thereafter accepting Federal 

civilian employment, whose naval records are corrected to show con- 

tinuation on active duty until June 30, 1960, and transfer on July 1, 1960 

to retired list prior to completion of 20 years’ commissioned service may 


not retain severance pay and civilian earnings received, officer having 
been credited with active duty pay from July 1, 1958, through June 30, 
1960, and placed in retired pay status on July 1, 1960, in accordance 
with corrected record, severance pay was for adjustment in his account, 
and retired pay rate exceeding $2,500 per year having caused civilian em- 
ployment to come within prohibition of dual employment act of July 31, 
1894, as amended, 5 U.S.C. 62, total compensation payments became 
indebtedness, and balance remaining after application of two-thirds 
retired pay withheld under 5 U.S.C. 46d is for refund 

Reservists 

Death or injury 
Inactive duty training 
Disability determination 

When member of Naval Reserve, Fleet Reserve, Marine Corps Reserve, 
or Fleet Marine Corps Reserve ordered to active duty or inactive duty 
training is temporarily disabled from injury sustained in line of duty, 
test of disability to determine member’s right to active duty pay and 
allowances under 10 U.S.C. 6148(a), authorizing same pension, compen- 
sation, death gratuity, pay and allowances, and hospital benefits pro- 
vided by law or regulation for Regular Navy and Marine Corps members 
of same grade and length of service, is his physical disability to perform 
military duties and not normal civilian pursuits, and, although period of 
disability is for administrative determination on basis of standards 
applied to members of Regular service, continued payment of active 
duty pay and allowances after return of member to limited or restricted 
Reserve duty status would be too doubtful to warrant approval of such 
payments 
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MILITARY PERSONNEL—Continued 
Reservists—Continued 
Death or injury—Continued 
Inactive duty training—Continued 
Injured while traveling 
Where for mutual convenience of naval reservist and Govt., he is per- 
mitted to utilize Govt. transportation as permissive traveler to and 
from training center before or after period of inactive duty training, re- 
servist while so traveling is not “employed” in inactive duty training 
within meaning of 10 U.S.C. 6148(a), prescribing disability and death 
benefits, travel pursuant to par. 6002(2), Joint Travel Regs., whether 
accomplished by private or Govt. conveyance, not being part of inactive 
duty training is outside contemplation of 10 U.S.C. 6148, and reservist, 
therefore, is not entitled to disability benefits provided by sec. 6148(a), 
and permission to travel by Govt. transportation to drill station during 
part of period assigned for performance of drill would not increase rights 
of reservist 
Injury within scope of duties 
In view of fact that court refrained from formulating rule for general 
application in Meister v. U.S., Ct. Cl. No. 54-62, decided July 12, 1963, 
in which it held that reservist ordered to perform inactive duty at train- 
ing center who while proceeding to drill hall to report for inspection 
and duty slipped and fractured his ankle was “within the scope of his 
assigned duties when he slipped” and, therefore, within the purview 
of 10 U.S.C. 6148(a), and entitled to disability benefits prescribed by 
that section, Meister case should not be used as precedent for favorable 
administrative action in similar cases, and any claim involving facts 
which might be viewed as coming within purview of Meister case 
should be forwarded to U.S. General Accounting Office for direct 
settlement 
When reservist ordered to inactive duty training suffers physical injury 
during scheduled lunch break, or while during lull in his duties he en- 
gages in some independent activity, he is deemed to have received injury 
while engaged in inactive duty training drill within purview of 10 
U.S.C. 6148(a), and, therefore, is entitled to disability benefits pre- 
scribed by that section, reservist having been ordered to perform inactive 
duty training is employed from time he first musters in for that duty 
until end of ordered period of such duty for that day____-_-_________- 
Readjustment payment on involuntary release. (See Pay, readjust- 
ment payment to reservists on involuntary release) 
Status in Reserve component 
Coast Guard 
Former enlisted member of Coast Guard Reserve who was released from 
active duty prior to act of Aug. 10, 1946, which provided for transfer of 
enlisted members of Regular Navy with 20 years of service to Fleet Re- 
serve, and who seeks placement on retired list by reason of Coast Guard 
Reserve assimilation authority in 14 U.S.C. 755(e) under act of July 24, 
1956, 10 U.S.C. 6330 note, extending Fleet Reserve appointments to Navy 
enlisted members who did not have 20 years of active service entirely 
in Navy or Marine Corps may not be considered to have any retirement 
benefits under 1956 act, which prescribed benefits for Regular Navy 
members as distinguished from Naval Reserve members, and in absence 
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MILITARY PERSONNEL—Continued 
Reservists—Continued 
Status in Reserve component—Continued 
Coast Guard—Continued 
of any component in Coast Guard comparable to Fleet Reserve to which 
member could be appointed there is no authority for placement of member 
we Patines Tint winket FI Wea c oenn nn cncc deceit. deca cotdaccaksane= 
Travel incident to hospitalization. (Sce Travel Expenses, military 
personnel, reservists, travel incident to hospitalization) 
Retired 
Civilian service. (Sce Compensation, double, concurrent military 
retired and civilian service pay) 
Contracting with Government 
Liaison activities 
Contacts initiated by retired Regular officer of Armed Forces on behalf 
of his company with procurement and budget personnel of Govt. to dis- 
cuss general trends in military environment that do not contemplate 
selling activities from which retired officers are restricted for period of 3 
years under 5 U.S.C. 59¢ and 37 U.S.C. 801(c), nevertheless is considered 
employment within prohibitory statutes, par. 1.C.2(d), Defense Dept. 
Directive 5500.7, May 17, 1963, defining selling as ‘‘any other liaison 
activity with a view toward the ultimate consummation of a sale al- 
though the actual contract is subsequently negotiated by another person,” 
and, therefore, officer initiating contacts with Dept. of Defense or mili- 
tary departments and establishments in performance of duties is not 
entitled to receive retired pay while employed in any such position with 
his company during 3-year period following retirement 
Status 
Reserve commissioned officer of Army of U.S. relieved from active duty, 
certified to Administrator of Veterans’ Affairs for retirement under act 
of Apr. 3, 1939, and placed on Army of U.S. Retired List, who then elects 
to qualify for retirement pay under Career Compensation Act of 1949 
and participate in Retired Serviceman's Family Protection Plan (10 
U.S.C. 1431-1446), upon subsequently electing to receive benefit pay- 
ments from Veterans Admin. in lieu of Army disability retirement pay 
may not be discharged from Army of U.S. Retired List to avoid payment 
of annuity costs, officer having no military status from which to resign, 
1939 act authorizing pay in nature of pension predicated on disability 
without relation to continued military service, and placement of name 
on Army of U.S. Retired List conferring no military status, and officer 
having made irrevocable election under Retired Serviceman’s Family 
Protection Plan is obligated for cost of participating in plan 
Teachers at educational institutions 
When pursuant to 10 U.S.C. 3540 retired Regular or Reserve members 
of Army are detailed for duty as professors and assistant professors of 
military science and tactics, and as military instructors at educational 
institutions where units of Junior Reserve Officers’ Training Corps are 
maintained, or at schools and colleges known as “National Defense Cadet 
Corps” schools, or are ordered to active duty and assigned to duties 
considered necessary in interests of national defense, reimbursement 
may not be made to educational institutions for one-half difference be- 
tween going rate for high school teachers of these subjects in their locali- 
ties and retired pay of military personnel involved, members so detailed 
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Retired—Continued 
Teachers at educational institutions—Continued 
or so assigned being on active duty are entitled to active duty pay and 
allowances, and subsidy payments contemplated not being within scope 
of 10 U.S.C. 3540, there is no authority to pay educational institutions for 
teachers’ salaries from appropriated funds_- 
Retired pay. (Sve Pay, retired) 
Retired Serviceman’s Family Protection Plan. (Sce Pay, retired, annuity 
elections for dependents) 
Retirement 
Active duty continued 
Service credits. (See Pay, service credits, active duty after 
retirement) 
Directed by President 
Marine Corps officer completing 20 years of active service for retirement 
purposes on Jan. 18, 1963, who at his request dated Jan. 31, 1963, ap- 
proved Mar. 6, 1963, is transferred to retired list effective Apr. 1, 1963, 
under 10 U.S.C. 6323, providing for retirement at discretion of President, 
is entitled to retired pay increase authorized by Uniformed Services Pay 
Act of 1963, officer having been retired under circumstances which could 
not give rise to application of Uniform Retirement Date Act, 5 U.S.C. 
47a, providing for retirement on first day of month following month in 
which retirement would otherwise be effective, he is not within purview 
of sec. 5(a), Uniformed Services Pay Act (10 U.S.C. 1402 note), which 
precludes members entitled to retired pay on Apr. 1, 1963, by virtue of 
Uniform Retirement Date Act, from receiving retired pay increase 
Pe oe os soe nip Ratna eas emibenimas anemic eas iar 
Effective date 
Uniform Retirement Date Act. (See Pay, retired, effective date, 
first of month following application) 
Eligibility determination 
Minority enlistment service 
Service in both Coast Guard Reserve and Regular Coast Guard under 
fraudulent minority enlistments performed by commissioned officer 
serving under temporary appointment and holding permanent grade of 
commissioned warrant officer, W-2, is creditable service in determining 
completion of 20 years of active service under 10 U.S.C. 1293 for retire- 
ment as warrant officer, notwithstanding minority enlistment in Re- 
serve violated 14 U.S.C. 302 (Supp. I, 1940 Ed.), and underage enlist- 
ment in Regular service was fraudulent under regulations then in 
effect. 10 U.S.C. 1039, regulation having force and effect of law coming 
within term “law” as used in act, term begin generic rather than 
I ica eh tii he iss cai lal laminae wing nba ects iin ess Sad 
Lump-sum payments 
Voluntary v. involuntary retirement 
Officer of U.S. Coast Guard retired for age under 14 U.S.C. 293 when 
request for voluntary retirement under 14 U.S.C. 232 on basis of having 
completed 20 years’ active service failed to meet minimum 3 months 
notice requirement prescribed by Coast Guard Personnel Manual is not 
entitled to $2,000 lump-sum payment provided by sec. 3 of act of Sept. 24, 
1963 (14 U.S.C. 285 note), even though officer had been considered and 
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MILITARY PERSONNEL—Continued 
Retirement—Continued 
Lump-sum payments—Continued 
Voluntary v. involuntary retirement—Continued 
failed of selection for continuation of active duty and advised he could 
retire under some other provision of law without loss of benefits pre- 
scribed by sec. 3 of 1963 act, determining factor of entitlement being 
type of retirement effected, and officer’s retirement having been invol- 
untary, he may not be paid lump-sum authorized in addition to retired 
pay by 1963 act for officers voluntarily retired when not recommended 
for continuation on active duty 
Separation 
Involuntary. (See Pay, service credits, officers failing promotion) 
Status 
Civilian v. military 
Leave benefits. (See Leaves of Absence, military personnel, detail to 
civilian position, military v. civilian benefits) 
Retired. (See Military Personnel, retired, status) 
Veteran 
Enlisted member of Marine Corps without dependents who was hos- 
pitalized in Veterans Admin. hospital for period before placement on 
temporary disability retired list is not considered veteran for retired 
pay reduction purposes under 38 U.S.C. 3208(a) (1) until placement on 
retired list and seventh calendar month following month of admission 
when veteran’s retired pay must be reduced for treatment and care is 
computed from month following placement on temporary retired list__-_ 
Survivorship annuities. (See Pay, retired, annuity elections for de- 
pendents) 
Temporary duty 
Hospital transfer 
Member of uniformed services who is transferred from duty station in 
U.S. to hospital as patient in attached status for a period in excess of 
30 days may not have transfer regarded as assignment for performance 
of temporary duty to qualify for family separation allowance for tem- 
porary duty for more than 30 days prescribed in 37 U.S.C. 427(b) (3) -_- 
Temporary lodging allowances. (See Station Allowances, military per- 
sonnel, temporary lodgings) 
Transportation of household effects. (See Transportation, household 
effects, military personnel) 
Uniforms. (See Uniforms, military personnei) 
MORTGAGES 
Housing. (See Housing, mortgages) 
NATIONAL GUARD 
Aviation pay. (See Pay, aviation duty) 
Damages to property 
Claims settlement. (See Claims, military activities, property damage, 
loss, etc.) 
Pay, etc., entitlement 
Active duty determination 
Member of Alabama Army or Air National Guard called into active 
Federal service pursuant to E.O. No. 11118, Sept. 10, 1963, for indefinite 
period, is considered on active duty within meaning of 37 U.S.C. 204 
for entitlement to pay and allowances if when officially contacted in 
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NATIONAL GUARD—Continued 

Pay, etc., entitlement—Continued 

Active duty determination—Continued 
person or by telephone or, in response to unofficial contact or public 
announcement by radio, television, etc., he reported to unit in person or 
by telephone or other means of communication pursuant to call of unit 
into Federal service ; therefore, payment may be made to members who 
upon becoming subject to E.O. No. 11118 were already in service under 
E.O. No. 11111, dated June 11, 1963, to members at their armories under 
orders of Governor of Alabama issued prior to Sept. 10, and to members 
reporting with their units, but payment may not be made to Guardsmen 
unable to respond to active duty call, and as to those members alerted 
but continuing on normal duties, entitlement depends on whether they 
received and complied with orders—all doubtful cases to be submitted 
for individual decision on merits_--- — scshaceteaata 
Per diem 

Temporary duty identical to active duty assignment 
Members of Air National Guard ordered to active duty for short periods 


of time and placed on temporary duty for identical periods who on 
majority of total number of days involved in active duty assignments 
traveled to and from places to which they flew while participating in 
overwater navigational flights may be paid per diem for period of travel, 
pursuant to par. 6001, Jt. Trav. Regs., authorizing travel and trans- 
portation allowances for reservists ordered to active duty training, even 
though under implementing Air National Guard Reg., members are not 
entitled to per diem for period of temporary duty, regulation in accord 
with par. 6001, prescribing that no travel per diem allowances are pay- 
able for any period member is at training duty station providing that 
temporary station is training station when no duty is performed at 
training station 

OFFICERS AND EMPLOYEES 
Awards for suggestions, etc. (Sec Awards, suggestions, etc.) 
Compensation. (See Compensation) 
Death or injury 

Disability compensation and military retired pay 

Fleet reservist retained on active duty and employed as civilian in 
Federal Govt. whose retainer pay was withheld during periods for which 
he received disability compensation under Federal Employees’ Com- 
pensation Act, as amended, 5 U.S.C. 751, in accordance with 38 Comp. 
Gen. 248, holding that ruling in Wulholland vy. U.S., 189 Ct. Cl. 507, that 
member of Fleet Reserve may receive retainer pay concurrently with 
employees’ disability compensation, would be followed for periods before 
1953 only, 34 U.S.C. 853(b) (1946 Ed.), on which decision turned having 
been repealed effective Jan. 1, 1953, is not entitled to payment of retainer 
pay withheld on basis of StccIman v. U.S., Ct. Cl. No. 24-60, decided 
June 7, 1963, plaintiff, Regular Navy retired enlisted man, having been 
denied entitlement to receive retired pay and disability compensation 
on basis other than Mulholland case; therefore, nothing stated with re- 
spect to Mulholland may be accepted as furnishing basis for modifying 
38 Comp. Gen. 243 
Proposed administrative procedure to simplify handling withholding 
of retired or retainer pay for periods former member of uniformed 
services received disability compensation as civilian employee of Federal 
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Death or injury—Continued 

Disability compensation and military retired pay—Continued 
Govt. under Federal Employees’ Compensation Act, as amended, 5 U.S.C. 
751, by continuing to pay retired or retainer pay, and to deduct such 
payments from disability compensation awarded, paying only difference 
as disability compensation, does not satisfy requirements of 5 U.S.C. 
751 that employee in receipt of disability compensation “shall not receive 
from the United States any salary, pay, or remuneration whatsoever 
except in return for services actually performed,” and proposed proce- 
dure, suggesting dual payments, appears to come within statutory 
WROD. Sid cncccdccedancimitianintiinasineminanneiiamnnmie 

En route to new station 

Travel expenses. (See Travel Expenses, transfers, leave en route, 
illness, etc., effect) 

Deceased. (See Decedents’ Estates) 
Dependents 

Transportation. (Sce Transportation, dependents) 
Details. (See Details) 
Holding two offices. (See Compensation, double, holding two offices) 
Holidays. (See Holidays) 
Household effects 

Transportation. (See Transportation, household effects) 
Jury duty 

Fees. (See Courts, jurors, fees) 
Leaves of absence. (Sce Leaves of Absence) 
Overtime. (See Compensation, overtime) 
Reemployment or reinstatement 

After military duty 

Sick leave. (See Leaves of Absence, sick, recredit of prior leave, 
reemployment after military service) 

Retirement. (See Retirement, civilian) 
Sick leave. (See Leaves of Absence, sick) 
Status 

Nonappropriated fund activities 
Retired officers of uniformed services employed by nonappropriated fund 
instrumentalities and paid from nonappropriated funds while receiving 
retired pay will no longer be considered to be holding civilian offices or 
positions under U.S. Govt. within meaning of double compensation 
limitation in sec. 212, Economy Act of 1932, as amended, 5 U.S.C. 59a, in 
view of holding of Court of Claims in Gradall yv. U.S., Ct. Cl. No. 4-60, 
decided May 10, 1963, as to status of employment with military exchange 
services, and retired pay may be made in similar cases of retired offi- 
cers who have been or may be employed by nonappropriated fund activ- 
Transfers 

Status during travel 
Although employee who takes sick while en route with dependents to new 
duty station would be entitled to mileage and per diem to place of leave 
and per diem during period of hospitalization not in excess of 14 
days, death of employee at place of leave before reporting co new sta- 
tion terminates any rights to further transportation of dependents 
and household effects so that, in absence of any statute authorizing pay- 
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OFFICERS AND EMPLOYEES—Continued 

Transfers—Continued 

Status during travel—Continued 
ment when employees die during official travel in U.S., widow may not be 
reimbursed for travel beyond place of death or for the expense of having 
household effects returned from new duty station 
Employee who dies at place of leave en route to new duty station may be 
regarded as in travel status during period of leave within meaning of act 
of July 8, 1940, 5 U.S.C. 103a, authorizing payment of expenses of pre- 
paring and transporting remains of employee who dies in travel status 
to home, official station or other appropriate place of interment, even 
though for travel reimbursement purposes period of leave interrupted 
travel status; therefore, costs of preparation and transportation of re- 
mains may be paid not to exceed monetary limitations prescribed in 
E.O. Nos. 8557 and 10209 
Travel expenses. (See Travel Expenses) 
Wage board 

Leave. (Sec Leaves of Absence, annual, wage board employees, 

industry benefits entitlement) 
ORDERS 

Amendment 

Effective date 

Notice 

When temporary duty orders, which specify that member of uniformed 
services is not to report to new station prior to particular date, are di- 
rected to be modified because member for personal reasons has arrived 
at temporary duty station in advance of reporting date but member does 
not receive notice of change until sometime after responsible officer at 
station received modification directive, orders may not be regarded as 
effectively amended until member receives notice of amendment chang- 
ing early reporting restriction in original orders and, therefore, member 
may only be paid per diem for temporary duty from date of notice of 
amended orders___.----.------- = 
Canceled, revoked, or modified 

Prior travel 
Military officer who on basis of amended orders authorizing concurrent 
travel of dependents to overseas station, originally disapproved, claims 
transportation allowances for travel of dependents to and from perma- 
nent home selected upon denial of concurrent travel, less reimbursement 
made for travel from old station to port of embarkation, is not entitled to 
payment, act of Dec. 23, 1963 (37 U.S.C. 406a), authorizing travel and 
transportation allowances for travel performed under orders that are 
canceled, revoked, or modified to direct member’s return to station from 
which being transferred, or to different station, not being for application, 
even though original disapproval of concurrent travel of dependents was 
withdrawn, amended orders not having directed member to return to 
his old station, or to make different change of station___._____________ ‘ 
Effect on statutory rights 
Fact that more than 30 days of continuous active duty for training and 
travel time served by Reserve officer was performed under two sets of 
orders issued on different dates does not defeat entitlement to lump-sum 
payment for accrued leave earned pursuant to 10 U.S.C. 701, there being 
no requirement that active duty be directed by but one order or even that 





INDEX DIGEST 


ORDERS—Continued 

Effect on statutory rights—Continued 
all duty be related so long as it qualifies for accrual of leave and that 
it is continuous for at least 30 days; therefore, statutory right to accrue 
leave existing independently of administrative authorization may not 
be defeated because of issuance of two separate sets of orders on different 
dates, and officer having accrued leave incident to performance of train- 
ing duty is entitled to lump-sum payment for unused leave to his credit__ 
Effective date 

Notice 
Determination of effective date of permanent change of station for travel 
and transportation allowances for Navy members assigned to shore-based 
mobile unit when entire movement of unit is not made simultaneously 
is dependent upon actual location of member's basic duty assignment 
rather than upon location of military unit or to administrative an- 
nouncement of effective date of change; therefore, effective date of 
station change for member of such shore-based mobile unit is date on 
which member is required to commence travel to new station for pur- 
pose of remaining at and performing his normal duties at new station, 
and it is immaterial whether travel is performed before or after an- 
nounend euctive dete Of CRANGR sa oo os ids Seti ncccceeeee 
Group or individual 

Effect 
For purposes of family separation allowance authorized under 37 U.S.C. 
427(b) (3) to members of uniformed services for temporary duty for 
continuous period of more than 30 days, members who are assigned to 
such temporary duty under orders as unit rather than under individual 
orders may have such unit assignment orders recognized for family 
separation allowance payments, provided that orders are sufficiently 
definite, that members of unit can be identified, and will have knowledge 
of duty required as members of unit, even though temporary duty might 
be type for which per diem would not be payable 
Oral 

Subsequent confirmation 
Where overseas military member acquires wife—foreign national— 
after date of orders authorizing emergency evacuation of member to 
safe haven point and wife, pursuant to verbal orders authorizing her 
evacuation, travels to safe haven point and then to another country 
because of high cost of living at safe haven point, member may have 
amendment to travel orders issued after wife’s travel regarded as written 
confirmation of verbal orders given prior to travel so as to be entitled 
to emergency cost-of-living allowance while wife was in safe haven area ; 
however, since both orders and amendment limited travel of evacuees to 
safe haven point, member is not entitled to emergency cost-of-living 
allowance after dependent for personal reasons left safe haven point_-_-_- 
Permissive v. mandatory 


Since members of uniformed services arriving at new permanent duty 
stations overseas under permissive travel orders issued at their request 
for personal convenience are required to pay own travel and transporta- 
tion expenses under such permissive orders, temporary lodging allow- 
ance, which is in substance continuation of travel per diem to reimburse 
members for more than normal expenses directly attributable to change 
of station, are not payable; however. housing and cost-of-living allow- 
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ORDERS—Continued 
Permissive v. mandatory—Continued 
ances, which are based on average costs normally incurred on permanent 
duty overseas, are to be distinguished from costs incident to change of 


station and such allowances are payable to members_-_-~-.~---------- 
PAY 
Active duty 
After termination of military status 
Dishonorable discharge change 
Holding in Clackum v. United States, Ct. Cl. No. 246-56, decided Jan. 20, 
1960, that discharge issued to member of uniformed services was invalid 
and did not terminate military status so as to entitle member to pay and 
allowances until end of enlistment term was based on particular facts in 
that case and does not establish any precedent to entitle another member 
to pay and allowances until end of enlistment term on basis of change of 
discharge from undesirable to honorable which discharge was issued 
several years before termination of member's enlistment 
Furlough periods 

Navy officer with over 18 years’ service for basic pay purposes whose 
rate of pay was reduced by one-half, pursuant to 37 U.S.C. 208, when he 
was furloughed in accordance with 10 U.S.C. 6406 is considered to be in 
receipt of basic pay at time of discharge for unsatisfactory performance 
of duty within meaning of that term as used in 10 U.S.C. 6384, furlough 
period being viewed as active duty, and, therefore, officer is entitled upon 
discharge to lump-sum payment prescribed by 10 U.S.C. 6384(b), limited, 
however, to one-half rate of basic pay he was receiving at time of dis- 
charge, and rate of officer’s basic pay for computing furlough pay is not 
subject to increases provided under Uniformed Services Pay Act of 


Reservists 
Injured in line of duty 
Disability determination 

When member of Naval Reserve, Fleet Reserve, Marine Corps Reserve, 
or Fleet Marine Corps Reserve ordered to active duty or inactive duty 
training is temporarily disabled from injury sustained in line of duty, 
test of disability to determine member’s right to active duty pay and 
allowances under 10 U.S.C. 6148(a), authorizing same pension, com- 
pensation, death gratuity, pay and allowances, and hospital benefits 
provided by law or regulation for Regular Navy and Marine Corps mem- 
bers of same grade and length of service, is his physical disability to 
perform military duties and not normal civilian pursuits, and, although 
period of disability is for administrative determination on basis of 
standards applied to members of Regular service, continued payment of 
active duty pay and allowances after return of member to limited or re- 
stricted Reserve duty status would be too doubtful to warrant approval 
of such payments 

Additional 

Lump-sum payments 
Voluntary v. involuntary retirement 

Officer of U.S. Coast Guard retired for age under 14 U.S.C. 298 when 
request for voluntary retirement under 14 U.S.C. 232 on basis of having 
completed 20 years’ active service failed to meet minimum 3 months 
notice requirement prescribed by Coast Guard Personnel Manual is not 
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Additional—Continued 

Lump-sum payments—Continued 

Voluntary v. involuntary retirement—Continued 

entitled to $2,000 lump-sum payment provided by sec. 3 of act of Sept. 24, 
1963 (14 U.S.C. 285 note), even though officer had been considered and 
failed of selection for continuation of active duty and advised he could 
retire under some other provision of law without loss of benefits pre- 
scribed by sec. 3 of 1963 act, determining factor of entitlement being type 
of retirement effected, and officer’s retirement having been involuntary, 
he may not be paid lump-sum authorized in addition to retired pay by 
1963 act for officers voluntarily retired when not recommended for 
combinantion om. Getine GWbeq 2s cb. oc cic eine emtencneinnaias 

Medical and dental officers. (See Pay, medical and dental officers) 
After expiration of enlistment 

Hospitalization and medical care 

inlisted reservist who subsequent to scheduled termination of active 
duty tour under 10 U.S.C. 263 note was declared mentally incompetent 
due to illness that existed prior to tour of duty and retained as hospital 
patient until honorably discharged for physical disability without sever- 
ance pay is not entitled to active duty pay and allowances or leave credit 
for any period after termination of active duty in absence of statute pro- 
viding otherwise, for person suffering from mental illness not incurred 
in line of duty accrues no greater right to pay and allowances than he 
would accrue if he were suffering from physical illness not incurred 
in line of duty, and general rule that pay and allowances do not accrue 
to enlisted man held beyond expiration date of enlistment or scheduled 
tour of duty unless such holding is for convenience of Govt. or for per- 
pose of making good. time leat appllet...a....cincccsnnecsenssssnsns 
Allotments 

Banking facilities for deposit, etc. 
Secretary of Army pursuant to act of Sept. 7, 1962 (37 U.S.C. 701(d), 
Supp. IV), which authorizes him to allow member to make allotments 
from pay for support of relatives, or for any purpose that Secretary 
considers proper, may initiate procedure for issuing single Govt. check 
covering pay of numerous members of Army to bank for deposit to indi- 
vidual accounts of members upon their request, provided that purpose 
of allotment is considered by Secretary to be proper_____---__-_--_-___ 

Life insurance. (See Veterans, insurance) 
Aviation duty 

Double incentive pay 

Duty requirements 

Experienced pilot and parachutist of uniformed services training for 
or fulfilling position of forward air controller, whose duties do not qualify 
him for flying pay or require performance of parachute jumps to carry 
out assigned duties, may not be paid dual incentive pay authorized by act 
of Oct. 2, 1963 (Pub. L. 88-132), E.O. No. 11120 limiting dual payments 
of incentive pay to those members required by competent orders to per- 
form specific hazardous duties in order to carry out their assigned mis- 
sion ; therefore, fact that member is qualified to perform hazardous duty 
is not criterion for entitlement to dual incentive pay, but rather that 
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PAY—Continued 
Aviation duty—Continued 
Double incentive pay—Continued 
Duty requirements—Continued 
two or more hazardous duties are performed independently and simul- 
taneously, or in rapid succession, in accomplishment of assigned mission 
of control party operating with airborne unit..---------------------- 
Effective date 
If a member pursuant to competent orders in effect before Oct. 1, 1963 
participates frequently and regularly in both flying and parachute duties, 
jump performed prior to Oct. 1, 1963 does not qualify him for dual in- 
centive pay authorized by act of Oct. 2, 1963 (Pub. L. 88-132), E.O. No. 
11120, implementing act, indicating no intent that performance of dual 
hazardous duty that qualifies member for dual incentive pay could be 
performed prior to effective date of law and order, and, in absence of 
clear showing order itself that such duty would meet qualification re- 
quirements for dual incentive pay, parachute jumps performed before 
Oct. 1, 1963 do not qualify :nember for dual incentive pay_------------- 
Parachute duty requirement 
Member of Federal recognized National Guard, Reserve component 
of Army of U.S., qualified parachutist in jump status who while on active 
duty for training performed jump to complete minimum requirement of 
4 jumps during 12 consecutive calendar month period does not qualify 
for parachute pay, AR 37-104 providing that jumps must be performed 
while member is on parachute duty; therefore, jump performed during 
period of training may not serve as basis for paying parachute pay to 
National Guard member, and regulation not so providing, member also 
is not entitled to have jump used to qualify him for inactive duty para- 
chute pay used to qualify him for active duty for training parachute pay-_ 
Courts-martial sentences 
Nonjudicial forfeitures distinguished 
Nonjudicial forfeitures of pay which commanding officers are authorized 
by E.O. No. 11081, dated Jan. 29, 1963, to impose upon warrant officers 
and enlisted personnel of uniformed services are to be distinguished from 
forfeitures of pay imposed by “sentence of courts-martial” as specified in 
act of Mar. 3, 1851, 24 U.S.C. 44. requiring such forfeitures to be deposited 
to U.S. Soldiers’ Home and, therefore, in view of specific reference to 
sentence of courts-martial in statute. only those forfeitures of pay im- 
posed by courts-martial sentences are for credit to Soldiers’ Hoine and 
nonjudicial forfeitures imposed by commanding officers should remain 
an NN el fea a ee ee 
Status awaiting appellate review 
When upon rehearing of court-martial sentence. order of forfeiture of 
pay and allowances, and reduction in enlisted pay grade from E-5 to 
E-1 is confirmed. member is entitled to pay and allowances withheld 
for period between original and rehearing Court-Martial Orders, Art. 
71 of Uniform Code of Military Justice, 10 U.S.C. 871, prohibiting execu- 
tion of dishonorable discharge prior to completion of review ; therefore, 
initial forfeiture not becoming effective. there is no basis for withholding 
pay and allowances for period prior to affirmation of forfeiture sentence, 
and Art. 58a, 10 U.S.C. 858a, providing that when sentence is set aside 
member is entitled to pay and allowances for period withholding was 
in effect as though he had not been reduced in grade, pay and allowances 
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PAY—Continued 
Courts-martial sentences—Continued 
Status awaiting appellate review—Continued 
due are for computation at pay grade E-5. 35 Comp. Gen. 204, over- 
ruled 
Drill 
Training assemblies 
Authorization requirement 
Reserve officer who attended inactive duty training assemblies under 
verbal orders which were confirmed after unreasonable delay and without 
explanation, may not be paid for assemblies he attended from date of 
verbal orders, delayed written orders constituting retroactive orders are 
without effect to increase or decrease vested rights of officer, and are not 
proper assignment orders to authorize payment for assemblies attended 
Tron: Gas a Were) CINE. as. oa os ecient deeemeeneneences 
Evidence 
Although DA Form 1379—U.S. Army Reserve Unit Record of Reserve 
Training—containing entries of training omitted or erroneously entered 
on previous month’s DA Form 1379 is acceptable for pay purposes where 
corrective entry is promptly made and is supported by full and complete 
explanation of cause of error, payment may not be made under supple- 
mental payrolls to officer for attendance at training assemblies which 
were recorded four months subsequent to training without explanation 
for delayed recording, or contemporaneous corroborating evidence to 
support correction, unexplained correction, neither increasing nor de- 
creasing substantive rights of officer, is not acceptable as supporting 
evidence to validate payment of inactive duty training 
Lump-sum payments. (See Pay, additional, lump-sum payments) 
Medical and dental officers 
Special pay 
Service requirements 
Army officer who upon graduation from medical school served 1-year 
period of military internship prescribed by AR 601-124, dated July 13, 
1960, for transfer to Army Medical Corps is not eligible 1 year after 
transfer to include period of internship in “at least two years of active 
duty” required for eligibility to receive $150 per month rate of special 
medical pay provided by 37 U.S.C. 302(b) (2), notwithstanding regula- 
tion requiring internship was amended to authorize appointment in 
Medical Corps immediately upon graduation from medical school ; there- 
fore, period of internship served by officer prior to receiving commis- 
sion in Army Medical Corps may not be credited as qualifying service, 
and officer not having completed at least 2 years’ active duty as Medical 
Corps officer is only entitled to special pay at rate of $100 per month 
prescribed by sec. 302(b) (1) when period of active duty service is under 
Te oie iddacis anemia deca es Bledel bir aed ph So eee ae 
Promotions 
Effective date 
Reservists 
While on extended active duty 
Second lieutenant in Army Reserve who while serving on active duty is 
temporarily promoted to grade of first lieutenant pursuant to sec. 515(c), 
Officer Personnel Act of 1947, is not entitled to pay and allowances of 
higher grade prior to promotion action on basis of amendatory orders 
purporting to make temporary promotion retroactively effective from 
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PAY—Continued Page 
Promotions—Continued 
Effective date—Continued 
Reservists—Continued 
While on extended active duty—Continued 
date of entrance on duty, sec. 333(a), Reserve Officer Personnel Act, 
entitling Reserve officer who is promoted while on active duty to pay 
and allowances of higher grade only when contemporaneously ordered 
to serve on active duty in higher grade or temporarily promoted to 
that grade, and amendatory orders authorizing promotion of officer to 
higher grade from date of entrance on duty not changing fact that 
officer was ordered to active duty in Reserve grade of second lieutenant 
and that he served in that grade until temporarily promoted to grade of 
first lieutenant, promotion was not retroactively effective........___- - 400 
Officers failing promotion. (Sec Pay, service credits, officers failing 
promotion) 
Readjustment payment to reservists on involuntary release 
Amount payable 
More than one readjustment payment 
In computation of second payment of readjustment pay under 10 U.S.C, 
687 where first payment has not been repaid, only amount of prior pay- 
ment is required to be deducted pursuant to 10 U.S.C. 687(d), in order to 
avoid duplicate payments of readjustment pay for same period of active 
service, and where previous payment was repaid, period covered by that 
payment is to be treated as period for which no payment was made. 
42 Comp. Gen. 242, modified_________-_- i a a a ae 315 


Election 
Reserve officer who prior to act of June 28, 1962, amending act of July 9, 
1956 (50 U.S.C. 1016) to permit members to elect not to receive read- 
justment payment upon involuntary release if desiring to enlist in order 
to complete 20 years of active service for retirement qualification, 
elected to receive readjustment pay, and who upon involuntary separa- 
tion on June 30, 1962 is paid readjustment pay computed under 1962 
amendatory act without choice to elect not to receive readjustment pay 
may refund entire amount of readjustment pay received and upon sub- 
sequently qualifying for retired pay may be paid retired pay without 
further deduction for readjustment pay, 1956 act authorizing refund of 
readjustment payments to reservists enlisting to qualify for retirement 
with 20 years of active service remaining unaffected by 1962 amendatory 
cists a a cp i te Ss ah a a air tn dec tiated 311 
Acceptance of readjustment pay authorized under act of July 9, 1956, 
as amended, 50 U.S.C. 1016, for Reserve officers upon involuntary release 
is not mandatory, 50 U.S.C. 1016(a) providing that member of Reserve 
component who is involuntarily released is entiticd to lump-sum read- 
justment payment, and nothing in act or legislative history demonstrat- 
ing intent to make acceptance of readjustment pay mandatory__------ 311 
Five years of service 
Regular and Reserve service 
Holding in Washburn v. U.S., Ct. Cl. No. 11-62, decided Mar. 6, 1963, that 
member of Reserve component involuntarily released from active duty 
may combine Regular and Reserve service in determining eligibility for 
readjustment pay provided under sec. 265(a), Armed Forces Reserve 
Act of 1952, as added by act of July 9, 1956, 50 U.S.C. 1016(a), will be 
followed, and in computation of 5-year period of continuous active service 
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Readjustment payment to reservists on involuntary release—Continued 

Five years of service—Continued 

Regular and Reserve service—Continued 

immediately prior to separation to determine eligibility for readjustment 
pay, court holding and legislative history establishing no specific portion 
of 5 years as minimum period of duty in Reserve component, readjust- 
ment pay should not be denied to member who has only limited amount 
of Reserve service within 5-year period, provided he is actually serving 
on extended active duty in Reserve capacity when involuntarily released. 
36 Comp. Gen. 129, and numerous unpublished decisions, modified 

Recoupment from retainer pay 
Upon retirement of members of uniformed services under any provision 
of Titles 10 and 14 of U.S. Code, deduction from retired pay required by 
sec. 1(4) of act of June 28, 1962 (50 U.S.C. 1016(c)), of 75 percent of 
readjustment pay received by member of Reserve component after June 
28, 1962, must be made from retainer pay of enlisted member following 
transfer to Fleet Reserve or Fleet Marine Corps Reserve upon completion 
of 20 or more years of actual active service, Fleet Reserve being form 
of retired status in which Regular Navy and Marine Corps enlisted per- 
sonnel are placed upon completion of 20 or more years of service with 
obligation to serve on actual duty until completion of 30 years, and legis- 
lative history of act evidencing no intent to defer recoupment of readjust- 
ment payment when members become entitled to monthly retirement 
benefits on account of military service, deductions for readjustment pay 
are required to be made from retainer pay 
Member transferred to Fleet Reserve or Fleet Marine Corps Reserve 
after June 28, 1962, and prior to completion of 20 years of active service 
has qualified for “retired pay’ within meaning of sec. 1(4) of act of 
June 28, 1962 (50 U.S.C. 1016(¢)) and retainer pay is subject to deduc- 
tion for any prior readjustment payment made to him, 10 U.S.C. 63830(d) 
providing that enlisted member of Navy or Marine Corps having less 
than 20 years of actual service, but otherwise eligible, may be trans- 
ferred to Fleet Reserve or Fleet Marine Corps Reserve and, therefore, 
becoming entitled to rights, benefits, and privileges accorded transferees 
having 20 or more years of active service, member also is subject to same 
IT OME GT PORTION Ries diliealic tckwdncndcaneswecemsmenanameas 

Refund 
Reserve officer involuntarily released from active duty June 30, 1962, 
under election made in May 1962, who is paid readjustment pay computed 
under act of July 9, 1956 (50 U.S.C. 1016), and supplemental payment 
pursuant to amendatory act of June 28, 1962, which when combined with 
amount received at time of release equals amount of readjustment pay 
to which entitled under amendatory act may not be permitted to retain 
first payment computed under 1956 act and refund additional amount 
computed in accordance with 1962 act in order upon future retirement 
from active duty as master sergeant to be entitled to receive retired 
pay without any deduction on account of readjustment pay received, 
act of June 28, 1962 containing no savings clause authorizing extension 
of provisions of 1956 act beyond effective date of 1962 amendatory act, 
there is no authority of law for member to retain payment received 
under 1956 act and refund additional amount received in accordance 
with 1962 amendment 
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Refund—Continued 
Under 50 U.S.C. 1016(c), which provides for reimbursement of 75 percent 
of total readjustment pay received by Reserve officers qualifying for 
retired pay upon completion of 20 years of active service under any 
provision of Title 10 or 14, U.S. Code, to afford them reasonable allow- 
ance for income tax paid on readjustment pay prior to qualifying for 
retired pay, member who has not qualified for retired pay based on 20 
years’ service has not met requirement for prorating refund of readjust- 
ment pay and, therefore, may not be permitted to refund 75 percent and 


or 


retain 25 percent of readjustment pay received by him__.------------ 
Reserve officer who prior to act of June 28, 1962, amending act of July 9, 
1956 (50 U.S.C. 1016) to permit members to elect not to receive readjust- 
ment payment upon involuntary release if desiring to enlist in order to 
complete 20 years of active service for retirement qualification, elected 
to receive readjustment pay, and who upon involuntary separation on 
June 30, 1962 is paid readjustment pay computed under 1962 amendatory 
act without choice to elect not to receive readjustment pay may refund 
entire amount of readjustment pay received and upon subsequently 
qualifying for retired pay may be paid retired pay without further 
deduction for readjustment pay, 1956 act authorizing refund of readjust- 
ment payments to reservists enlisting to qualify for retirement with 20 
years of active service remaining unaffected by 1962 amendatory act_-- 
Once right has been exercised there is nothing to waive, as term 
“waiver” is not associated with accomplished payment, but is inten- 
tional relinquishment or abandonment of known right or privilege, there- 
fore, upon acceptance of readjustment pay member of uniformed services 
has nothing to waive; however, if allowed to refund amount of readjust- 
ment payment received, member is placed in same position as if he had 
not received readjustment pay insofar as retired pay is concerned, and 
effects of such refund with respect to taxes is for consideration by 
Member of Regular component of uniformed services, as well as reservist, 
upon completion of 20 or more years of active service is required upon 
retirement to refund 75 percent of readjustment pay received as member 
of Reserve component after June 28, 1962, sec. 1(4) act of June 28, 1962 
(50 U.S.C. 1016(¢c)), providing for deduction of 75 percent of readjust- 
ment payment received by reservist from retired pay when qualifying 
for retirement under any provision of Titles 10 and 14, U.S. Code, contem- 
plating deduction of readjustment pay received from retired pay of both 
Regular and Reserve members of uniformed services____.__._.__.______- 
Reservists 

Effective date of promotion. (See Pay, promotions, effective date 

reservists) 

Retired 

Advancement on retired list 

Constructive service credits 

Constructive service credit for minority and short-term enlistments 
prescribed by sec. 202, Naval Reserve Act of 1938 (10 U.S.C. 6330(d)), 
having been authorized for all purposes of act, constructive time may be 
counted for percentage multiple purposes in computing retired pay under 
10 U.S.C. 6151(c) for members advanced on retired list under 10 U.S.C. 
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PAY—Continued 
Retired—Continued 
Advancement on retired list—Continued 

Constructive service credits—Continued 
6151(a) to highest temporary officer grade satisfactorily held, one of 
purposes of act being to provide formula for determination of proper per- 
centage multiple factor; therefore, member who upon transfer from 
Fleet Reserve to retired list on Sept. 1, 1958 and advancement to commis- 
sioned grade under 10 U.S.C. 6151(a) had 20 years, 3 months and 15 
days of active service and ‘8 months and 1 day of constructive time in 
completed minority enlistment, total of 20 years, 6 months and 16 days, 
is entitled to have service counted as 21 years for percentage multiple 
purposes in computing retired pay under 10 U.S.C. 6151(¢). B-150972, 
June 21, 1963, modified 

Annuity elections for dependents 

Annulment of widow’s remarriage 
Following annulment of “void marriage” before restoration of widow’s 
annuity payments under Retired Serviceman’s Family Protection Plan, 
10 U.S.C. 1431-1446, judicial decree should be required in absence of 
decision by GAO in particular case, and annuity payments for period 
earlier than date of separation following discovery that marriage was 
void should not be restored or benefits reinstated for any period for 
which annuity payments were made on behalf of children under option 
(3) of 10 U.S.C. 1434(a), following termination of widow’s annuity 
because of “remarriage”, and statute contemplating payment of only 
one annuity for any one month under option (3), upon notice that 
widow’s remarriage was void, payment of annuity to child under option 
(3) should be suspended pending resolution of issues involved, and all 
doubtful cases as to annuity payments referred to GAO 

Children other than children of surviving spouse 
Authority provided in 10 U.S.C. 1434(d) for allocation by members of 
Armed Forces during period of surviving spouse’s eligibility of part of 
annuity elected under subsec. (a) (3) for payment to surviving children 
who are not children of that spouse applies to all married members of 
Armed Forces who have made or will make annuity election under 10 
U.S.C. 1484(a)(3) and who have at least one eligible child by former 
wife, nothing in legislative history of act of Oct. 4, 1961, adding subsec. 
(d) to 14 U.S.C. 1434 to provide for allocation of part of survivorship 
annuity to children other than children of surviving spouse, requiring 
strict construction that applicability of provision is limited to those 
members who retired after Oct. 4, 1961, effective date of act 

Cost deductions 

Constructive service effect 

Cost of annuity elected under Retired Serviceman’s Family Protection 
Plan, 10 U.S.C. 1431-1446, by Air Force major appointed under act of 
Dec. 28, 1945 is for computation on basis of his disability retirement 
under 10 U.S.C. 1201 and 1372—-service of at least 18 but less than 20 
years for basic pay purposes—notwithstanding officer prior to disability 
retirement had been credited with constructive service pursuant to 1945 
act and considered for mandatory retirement under 10 U.S.C. 8913, and 
law under which member retires governing retired status and determin- 
ing rights and obligations, officer retired for physical disability and not 
eliminated from service is subject to annuity cost table prescribed for 
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PAY—Continued 
Retired—Continued 
Annuity elections for dependents—Continued 
Cost deductions—Continued 
Constructive service effect—Continued 
persons retired for disability with at least 18 but less than 20 years’ serv- 
ice, and counting of constructive service for basic pay purposes not being 
authorized, officer’s constructive service may not be used to reduce 
ey Ee OE IE OIE GO Divine kcciice cdkencsacnccccesuee 
Evidence 
A signed and timely executed duplicate copy of form NavPers 591 used 
by naval personnel in executing election of options and designation of 
beneficiaries for purpose uf Retired Serviceman’s Family Protection 
Plan, 10 U.S.C. 1431-1446, which was furnished by member shortly after 
transfer to Fleet Reserve more than 3 years after election, may be 
accepted to establish fact that member timely filed executed form, 
signature of attesting officer on copy of election form in possession of 
member after June 1, 1959, date designated officer attested form, estab- 
lishing that duly executed original form, which in accordance with 
practice in effect was placed in “to be mailed” box, properly tagged, 
passed out of officer’s control on that day and into possession of proper 
authorities; therefore, action constitutes valid election under Contin- 
IN 0EG dcikntcrdtacicetibatn cUubaueakiceneioewckninnmmetnerbes 
Marital status 
Member of uniformed services whose marital status on Nov. 25, 1957, 
date he elected to receive reduced retired pay to provide annuity for wife 
under 10 U.S.C. 1431-1446, was in question, wife having secured Mexican 
divorce and court of competent jurisdiction having refused to declare 
member's marriage on Aug. 12, 1944 valid, did not have proper bene- 
ficiary at time he became entitled to retainer pay, and subsequent Cal- 
ifornia divorce and remarriage of parties in 1963 not having validated 
1944 marriage, member did not have spouse on Aug. 18, 1959 when he 
became entitled to retainer pay, and deductions for annuity elected need 
not be continued on basis of possible future validation of 1944 marriage 
and refund should be made of deductions withheld from retainer pay of 
Neen eee eee eee aa ail ara 
Readjustment of retired pay 
Retroactive adjustment of retired pay required by correction of military 
records of officer in Reserve component of Army, effected under 10 U.S.C. 
1552, to show his entitlement to retirement under Title III, Pub. L. 810, 
80th Cong. (now 10 U.S.C. 1331) as of June 1, 1956, is subject to reduc- 
tion for option 3 annuity election, dated Oct. 11, 1954, under Uniformed 
Services Contingency Option Act of 1953, as amended, 10 U.S.C. 1431- 
1444, election becoming operative June 1, 1956 when officer retroactively 
became entitled to Title III retirement pay and his May 27, 1960 revoca- 
tion of election being ineffective, not having been made at least 5 years 
prior to retirement as required before enactment of Pub. L. 87-831, dated 
Oct. 4, 1961; therefore, officer’s name having been placed on retired list 
as of June 1, 1956, under record correction reduction in retired pay does 
not constitute administrative error refundable under 10 U.S.C. 1445, 
nor does officer’s protest to deduction give rise to concurrent claim 
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Retired—Continued 
Annuity elections for dependents—Continued 
Revocation 

Ineffective 
Reserve commissioned officer of Army of U.S. relieved from active duty, 
certified to Administrator of Veterans’ Affairs for retirement under act 
of Apr. 3, 1939, and placed on Army of U.S. Retired List, who then 
elects to qualify for retirement pay under Career Compensation Act 
of 1949 and participate in Retired Serviceman’s Family Protection 
Plan (10 U.S.C. 1431-1446), upon subsequently electing to receive 
benefit payments from Veterans Admin. in lieu of Army disability retire- 
ment pay may not be discharged from Army of U.S. Retired List to 
avoid payment of annuity costs, officer having no military status from 
which to resign, 1939 act authorizing pay in nature of pension predicated 
on disability without relation to continued military service, and place- 
ment of name on Army of U.S. Retired List conferring no military status, 
and officer having made irrevocable election under Retired Serviceman’s 
Family Protection Plan is obligated for cost of participating in plan_-- 

Time limitation 
Member of uniformed services placed on Temporary Disability Retired 
List effective Aug. 3, 1963, whose election on June 3, 1960, under Retired 
Serviceman’s Family Protection Plan (10 U.S.C. 1431-1446), to purchase 
annuity for both wife and child and to receive reduced amount of retired 
pay was unauthorized combination of options without legal effect, and 
whose revocation on Oct. 10, 1960 of second election filed on Aug. 4, 1960, 
in favor of wife, was made less than 3 years before he became entitled to 
retired pay had effective annuity election in force on Aug. 3, 1968, and de 
ductions made from retired pay were proper, member’s first election hav- 
ing no legal effect, subsequent election was original election which gov- 
erns his rights, act of Oct. 4, 1961 (10 U.S.C. 1431(c)) providing that 
revocation filed less than 3 years before entitlement to retired pay is 
UN cg eis Se ara cil mace clean el acicaear a eee 

Time for election 

Elections on date of amendatory act 
Member of uniformed services with nearly 16 years’ service who executed 
survivorship annuity election for wife on Oct. 4, 1961, same day President 
signed Pub. L. 87-381 which restricted from participation in Retired 
Serviceman’s Family Protection Plan beneficiaries of members electing 
under plan who retire for physical disability before completing 18 years’ 
service and thereafter die of service-connected disability, may not have 
election considered as election made before date of act to come within 
savings provisions in sec. 8 and while time President signed act on Oct 4, 
1961, is not material, there is no evidence that actually proves act was 
signed after time member executed election ; therefore, survivor annuity 
is not payable to widow incident to member’s death in Dec. 1961 as result 
Of petvice-conmeeted: Gigabit iiss A coin oon ce nnekcuwteceencedun 

Service increase upon reenlistment 
Election of benefits under Uniformed Services Contingency Option Act 
of 1953 (10 U.S.C. 1431), valid when made, but made ineffective when 
additional service claimed for basic pay purposes upon reenlistment 
increased total service of member of uniformed services in excess of 
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PAY—Continued 
Retired—Continued 
Annuity elections for dependents—Continued 
Time for election—Continued 
Service increase upon reenlistment—Continued 
time prescribed by act—less than 18 years—is not validated by act of Oct. 
4. 1961 (Retired Serviceman’s Family Protection Plan) providing pros- 
pectively more liberal time limitation for filing election—after com- 
pletion of 18 years of service if made at least 3 years before first day for 
which retired pay or retainer pay is granted—therefore, member whose 
failure to file valid election may not be retroactively corrected under 1961 
act is not authorized to participate in family protection plan and he is 
entitled to refund ef deductions made from retired pay..-.---------- 
Disability 

Discharge effect 
Certificate purporting to discharge member of Naval Reserve on Dec. 
5. 1961, which was not delivered because of court restraining order did 
not effect member’s discharge, mere preparation of instrument of dis- 
charge without delivery not terminating military status of member who 
had been placed on temporary disability retired list on Jan. 1, 1957 and 
paid retired pay until Dec. 1, 1961, when payments were suspended ; 
therefore, upon transfer under orders dated Jan 8, 1964, from temporary 
disability retired list to permanent disability retired list with 40 percent 
disability, effective Nov. 7, 1961, discontinuance of retired pay as of Nov. 
30, 1961, not having terminated member's status on temporary disability 
retired list and his transfer to permanent disability retired list being 
valid. he is entitled to disability retired pay on and after Nov. 7, 1961, 
based on disability rating of 40 percent 

Extraordinary heroism 
Navy member who, after transfer to Fleet Reserve at which time he was 
entitled to credit for extraordinary heroism, was retained on active 


duty until placement on temporary and subsequently permanent disabil- 
ity retired list may not have 10 percent increase for extraordinary hero- 
ism included in computation of disability retired pay in absence of any 
provision in retired pay formulas in 10 U.S.C. 1401 for such increase 
Re-retirement 
Election requirement 

The holding with respect to Scliga type retired pay benefits under sec. 
411, Career Compensation Act of 1949, 37 U.S.C, 281 (1952 Ed.), to retired 
Fleet reservists in Forster and Ellis cases decided by Court of Claims 
on Nov. 2, 1962 (Aflague, et al. v. U.S., Ct. Cl. No. 212-56: Cobb, et al. 
v. U.S., Ct. Cl. No. 480-56, and Wilson v. U.S., Ct. Cl. No. 465-59) under 
Which disability retired pay was barred to those members who could 
not show timely and valid election of option (A) to qualify for dis- 
ability retired pay under sec. 411 or could not establish that failure to 
make election was due to erroneous or misleading information by Navy 
will be followed in future claims but prior Seliga type payments will not 
be recovered, also, since holding left undisturbed retired pay computed 
under method (b) of sec. 511, 37 U.S.C. 311(b), even though not sup- 


ported by election of option (B) under sec, 411, acceptance of payments 


will be considered ratification of option (B) and payments will not be 
disturbed 
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PAY—Continued 
Retired—Continued 
Disability—Continued 
Re-retirement—Continued 
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For retired Fleet reservists to qualify for disability retired pay (Seliga 
type benefits) under sec. 411 of Career Compensation Act of 1949, evi- 
dence that member exercised proper election of option (A) or that he 
was mislead by Navy so ag not to elect must be clearly shown from all 
facts and circumstances presented in each case and in absence of evi- 
dence clearly establishing entitlement retired pay claims should be 
forwarded to Claims Division, General Accounting Office, for action_-- 


Retired Navy enlisted man who was certified for disability retired pay 
(Seliga type benefits) for period Feb. 4, 1953 to July 31, 1962, on basis 
of certification issued after Nov. 7, 1962, date of Court of Claims decision 
in Forster and Ellis cases (Ct. Cl. No. 212-56 and Ct. Cl. No. 4380-56) 
barring disability retired pay when record does not contain evidence of 
election to qualify under option (A) of sec. 411, Career Compensation 
Act of 1949, or that failure of member to make election was due to errone- 
ous or misleading information by Navy is not required to refund pay- 
ments but for period after July 31, 1962, member’s pay should be con- 
tinued on same basis on which his retired pay was computed before 
certification for Seliga type benefits 

Retired Navy enlisted member tho had less than 30 years’ creditable 
service on date he was placed on retired list in 1944 and who was certi- 
fied for Seliga type benefits on basis of opinion of Bur. of Medicine and 
Surgery that his disability was incurred while he was receiving basic 
pay, even though record does not show election of option (A) under sec. 
411, Career Compensation Act of 1949, comes under restrictions barring 
disability retired pay to members who did not make option (A) elections 
is not required to refund payments for period certified, but for period 
following certification member should have his retired pay computed 
on same basis it was computed since Oct. 1, 1949—date of Career Com- 
pensation Act of 1949_...............- 


Retired Fleet reservist who was certified for Seliga type retired pay 
benefits for period Nov. 5, 1952 to Aug. 31, 1961, on basis of correction 
of records in Apr. 1962 changing character of his retirement from years 
of service to physical disability retroactively to July 1, 1945, may not be 
regarded as in sec, 411 status for disability retired pay, and, therefore, 
while disability retired pay received under certification does not have to 
be refunded, retired pay for period following certification (Sept. 1, 1961) 
should be computed at rate being paid prior to certification action 
Navy enlisted member who was advised by Navy Dept. in 1951 that he 
was not entitled to benefits of sec. 411 of Career Compensation Act of 
1949 although he had been retired in 1941 for disability and then served 
on active duty from 1942 to 1945 when he was released with disability 
rating of “zero” is regarded as having been misinformed as to his sec. 
411 status and certification of Oct. 19, 1962, allowing member Seliga type 
benefits for period July 1, 1952 to July 31, 1962, is proper under Forster 
and Ellis cases 


Retired Navy enlisted member who claims increased retired pay for dis- 
ability retirement and Seliga (137 Ct. Cl. 710) type benefits and submits 
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medical survey report as evidence under Wilson case (Ct. Cl. No. 465-59, 
decided Nov. 7, 1962) in which court held that member’s request for eval- 
uation of physical disability under sec. 411, Career Compensation Act of 
1949, and Navy’s response that case did not come under that section 
constitute adequate election may not have uncertainties in that case ap- 
plied to bring retired status within Wilson case when record does not 
show valid sec. 411 election required of all members retired for physical 
disability prior to Oct. 1, 1949—date of Career Compensation Act—or that 
member was misled so as not to elect at all 
Status 
Navy member who had active service prior to Nov. 12, 1918, and who after 
another period of active service was placed on temporary disability re- 
tired list on Jan. 1, 1956, in his permanent rank of chief warrant officer 
comes within term “officer” in sec. 102(c), Career Compensation Act of 
1949, which includes commissioned warrant officer in definition of 
“officer” and under ruling in Zur-Linden vy. U.S., Ct. Cl. No. 207-58, de- 
cided July 18, 1962, member may be regarded as “officer—hereafter re- 
tired” within meaning of fourth paragraph of sec. 15 of Pay Readjust- 
ment Act of 1942 for entitlement to increased retired pay 


Although Navy member who, after active service prior to Nov. 12, 1918, 
was placed on disability retired list in 1923 in his permanent warrant 
officer rank of pay clerk and later, after recall to active duty, was re- 
leased in 1946 and advanced on retired list to chief pay clerk must be 
regarded as retired warrant officer rather than retired commissioned 
warrant officer, language of sec. 1, Pay Readjustment Act of 1942, relat- 
ing to warrant officers being similar to that applicable to commissioned 
warrant officers on which Court of Claims relied in Zur-Linden v. U.S., 
Ct. Cl. No. 207-58, decided July 18, 1962, to hold that such members were 
“officers hereafter retired” affords basis for concluding that retired Navy 
warrant officer is “officer hereafter retired” under fourth paragraph of 
sec. 15 of 1942 act for increased retired pay 
Reservists disabled by disease during training period 

Determination made while Army Reserve member was on 2-week period 
of active duty for training that disease which made him unfit for military 
service had been aggravated by prior 2-year period of military service 
meets requirements of 10 U.S.C. 1201 and 1202 which provide for physical 
disability retirement for Reserve members called to active duty for 
more than 30 days, reference in those sections to period of service of more 
than 30 days having application to duty being performed at time physical 
disability is incurred rather than to duration of duty during which phys- 
ical disability determination is made; therefore, determination of dis- 
ability having been made while member was receiving basic pay permits 
placement of his name on temporary disability retired list under 10 
U.S.C. 1202 and entitlement to retired pay 
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Administrative discretion 
Marine Corps chief warrant officer who having completed 24 years 
of active service for retirement purposes is transferred to retired list 
effective Apr. 1, 1963 under 10 U.S.C. 1293, pursuant to his request of Jan. 
16, 1963, approved by Under Secretary of Navy, on Mar. 8, 1963, did not 
become entitled to retired,pay by virtue of Uniform Retirement Date 
Act, 5 U.S.C. 47a, and, therefore, is not precluded by sec. 5(a), Uniformed 
Services Pay Act of 1963 (10 US.C. 1402 note), from entitlement to re- 
tired pay increase authorized by that act, member not having requested 
retirement when he met eligibility qualification of 10 U.S.C. 1293, situa- 
tion contemplated to give effect to purpose and intent of Uniform Retire- 
ment Date Act no longer existed, and exercise of administrative discre- 
tion in retiring member effective Apr. 1, 1963 being result of his request 
he is not subject to requirement in sec. 5(a) that retired pay be con- 
sidered as being effective before Apr. 1, 1962 
First of month following application 
Retired pay increase provisions of Uniformed Services Pay Act of 1963 
for members or former members of Armed Forces who became entitled to 
retired pay or retainer pay after Mar. 31, 1963, but before Oct. 1, 1963. 
effective date of act, are not for application where Marine Corps staff 
sergeant was transferred to Temporary Disability Retired List effec- 
tive Apr. 1, 1963, under 10 U.S.C. 1202, approved by direction of Secre- 
tary of Navy on Mar. 19, 1963, Secretary not having specified different. 
date under authority in 10 U.S.C. 1221, member became entitled to re- 
tired pay on Apr. 1, 1963, by virtue of Uniform Retirement Date Act, 5 
U.S.C. 47a, which postponed right to retired pay to first day of month 
following month in which he qualified for retirement, and, therefore, 
under sec. 5(a), Uniformed Services Pay Act of 1963 (10 U.S.C. 1402 
note), member is considered as having become entitled to retired pay 
before Apr. 1, 1963 and precluded from benefits of act 


Officers of Marine Corps who completed 20 years of service computed 
in accordance with 10 U.S.C. 1332 in Mar. 1963 and applied for retired 
pay effective Apr. 1, 1963 under sec. 1331(a)—age and service—are not 
entitled to increase in retired pay authorized by Uniformed Services 
Pay Act of 1963 for members becoming entitled to retired pay after Mar. 
31, 1963, but before Oct. 1, 1963, effective date of act, officers having 
failed to specify date later than date of qualifying for retirement be- 
came entitled to retired pay on Apr. 1, 1963, by virtue of Uniform Retire- 
ment Date Act, 5 U.S.C. 47a, postponing right to retired pay to first day 
of month following month of qualifying for retirement, and, therefore, 
are subject to requirement in sec. 5(a), Uniformed Services Pay Act 
(10 U.S.C. 1402 note), that for purposes of act members be considered 
entitled to retired pay before Apr. 1, 1963 
Fleet reservists 
Application of act of July 24, 1956 

Former enlisted member of Coast Guard Reserve who was released from 
active duty prior to act of Aug. 10, 1946, which provided for transfer of 
enlisted members of Regular Navy with 20 years of service to Fleet Re- 
serve, and who seeks placement on retired list by reason of Coast Guard 


758-984 O-65—62 
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Application of act of July 24, 1956—Continued 
Reserve assimilation authority in 14 U.S.C. 755(e) under act of July 24, 
1956, 10 U.S.C. 6330 note, extending Fleet Reserve appointments to 
Navy enlisted members who did not have 20 years of active service 
entirely in Navy or Marine Corps may not be considered to have any re- 
tirement benefits under 1956 act, which prescribed benefits for Regular 
Navy members as distinguished from Naval Reserve members, and in 
absence of any component in Coast Guard comparable to Fleet Reserve 
to which member could be appointed there is no authority for placement 
of member on retired list under 1956 act 

Disability v. other retirement 
Navy members who have been transferred to Fleet Reserve or Fleet 
Marine Corps Reserve and who subsequently are placed on temporary or 
permanent disability retired lists become entitled to receive disability 
retired pay under 10 U.S.C. 1401, and, therefore, may not be paid retainer 
pay as members of Fleet Reserve 
Navy member who, after transfer to Fleet Reserve, was retained on 
active duty until placement on temporary disability retired list at which 
time he was not eligible for either voluntary or involuntary nondisability 
retirement may not, by reason of entitlement to retainer pay as member 
of Fleet Reserve if he had- been released to inactive duty, be con- 
sidered within retired pay savings proviso in sec. 402(f), Career Com- 
pensation Act of 1949, relating to voluntary or involuntary retirement 
and, therefore, such member when placed on temporary disability retired 
list and subsequently on permanent disability retired list is limited to 
retired pay computed under 10 U.S.C. 1401 and may not receive greater 
amount as retainer pay under 10 U.S.C. 6330 

Retainer pay deductions for readjustment payment 
Upon retirement of members of uniformed services under any provision 
of Titles 10 and 14 of U.S. Code, deduction from retired pay required 
by sec. 1(4) of act of June 28, 1962 (50 U.S.C. 1016(c)), of 75 percent 
of readjustment pay received by member of Reserve component after 
June 28, 1962, must be made from retainer pay of enlisted member fol- 
lowing transfer to Fleet Reserve or Fleet Marine Corps Reserve upon 
completion of 20 or-more years of actual active service, Fleet Reserve 
being form of retired status in which Regular Navy and Marine Corps 
enlisted personnel are placed upon completion of 20 or more years of 
service with obligation to serve on actual duty until completion of 30 
years, and legislative history of act evidencing no intent to defer re- 
coupment of readjustment payment when members become entitled to 
monthly retirement benefits on account of military service, deductions 
for readjustment pay are required to be made from retainer pay_______- 


Member transferred to Fleet Reserve or Fleet Marine Corps Reserve 
after June 28, 1962, and prior to completion of 20 years of active service 
has qualified for “retired pay” within meaning of sec. 1(4) of act of 
June 28, 1962 (50 U.S.C. 1016(c)) and retainer pay is subject to deduc- 
tion for any prior readjustment payment made to him, 10 U.S.C. 6330(d) 
providing that enlisted member of Navy or Marine Corps having less than 
20 years of actual service, but otherwise eligible, may be transferred to 
Fleet Reserve or Fleet Marine Corps Reserve and, therefore, becoming 
entitled to rights, benefits, and privileges accorded transferees having 
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Retainer pay deductions for readjustment payment—Continued 
20 or more years of active service, member also is subject to same obliga- 
tions and responsibilities 

Service credits 

Constructive service 

Constructive service credit for minority and short-term enlistments pre- 
scribed by sec. 202, Naval Reserve Act of 1938 (10 U.S.C. 6330(d)), 
having been authorized for all purposes of act, constructive time may be 
counted for percentage multiple purposes in computing retired pay under 
10 U.S.C. 6151(¢c) for members advanced on retired list under 10 U.S.C. 
6151(a) to highest temporary officer grade satisfactorily held, one of 
purposes of act being to provide formula for determination of proper 
percentage multiple factor; therefore, member who upon transfer from 
Fleet Reserve to retired list on Sept. 1, 1958 and advancement to com- 
missioned grade under 10 U.S.C. 6151(a) had 20 years, 3 months and 15 
days of active service and 3 months and 1 day of constructive time in 
completed minority enlistment, total of 20 years, 6 months and 16 days, is 
entitled to have service counted as 21 years for percentage multiple 
purposes in computing retired pay under 10 U.S.C. 6151(c). B-150972, 
June 21, 1963, modified 

Status of pay 
Fleet reservist retained on active duty and employed as civilian in Fed- 
eral Govt. whose retainer pay was withheld during periods for which he 
received disability compensation under Federal Employees’ Compensa- 
tion Act, as amended, 5 U.S.C. 751, in accordance with 38 Comp. Gen. 243, 
holding that ruling in Wulholland v. U.S., 139 Ct. Cl. 507, that member of 
Fleet Reserve may receive retainer pay concurrently with employees’ 
disability compensation, would be followed for periods before 1953 only, 
34 U.S.C. 853(b) (1946 Ed.), on which decision turned having been re- 
pealed effective Jan. 1, 1953, is not entitled to payment of retainer pay 
withheld on basis of Steelman v. U.S., Ct. Cl. No. 24-60, decided June 7, 
1963, plaintiff, Regular Navy retired enlisted man, having been denied 
entitlement to receive retired pay and disability compensation on basis 
other than Mulholland case; therefore, nothing stated with respect to 
Mutholland may be accepted as furnishing basis for modifying 38 Comp. 
Gen. 243 


Proposed administrative procedure to simplify handling withholding of 
retired or retainer pay for periods former member of uniformed services 
received disability compensation as civilian employee of Federal Govt. 
under Federal Employees’ Compensation Act, as amended, 5 U.S.C. 
751, by continuing to pay retired or retainer pay, and to deduct such pay- 
ments from disability compensation awarded, paying only difference as 
disability compensation, does not satisfy requirements of 5 U.S.C. 751 
that employee in receipt of disability compensation “shall not receive 
from the United States any salary, pay, or remuneration whatsoever 
except in return for services actually performed,” and proposed proce- 
dure, suggesting dual payments, appears to come within statutory 
prohibition 
Foreign residence effect 

Officer of Regular Air Force who, after retirement for length of service 
as enlisted member, resides overseas in country of birth for more than 
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3 years, which was foreign residence period prescribed for loss of citizen- 
ship in sec. 352(a) (1), Immigration and Nationality Act, 8 U.S.C. 1484 
(a) (1), that was subsequently held to be unconstitutional, has not lost 
U.S. citizenship because of such residence and, therefore, member is 
entitled to continue to receive retired pay 
Hospitalization, etc., in veterans facilities 
Availability for veteran 
Retired pay, which is being withheld by Coast Guard from hospitalized 
mentally incompetent retired Coast Guard member without funds pursu- 
ant to 37 U.S.C. 351-354 in absence of location of person to act as trustee 
for member may be considered to be embraced in term “compensation or 
retirement pay” in 38 U.S.C. 3203(b) (4), which permits payment, in 
discretion of Administrator of Veterans’ Affairs, of compensation or re- 
tirement pay on account of hospitalized veterans to chief officer of insti- 
tution furnishing care to veteran to be used for his benefit, and while 
provisions for payments to mentally incompetent retired Coast Guard 
members in act of June 21, 1950, 37 U.S.C. 351-354, might conflict with 
38 U.S.C. 32038, later provisions enacted in 1959 represent latest expres- 
sion of intent of Congress, so that in absence of any action under 1950 
act amounts of retired pay to provide for comfort and welfare of vet- 
eran may be paid to chief officer of hospital under 38 U.S.C. 3203 upon 
request of Administrator of Veterans Affairs_.__.._._..__--------------- 
Reduction 
Enlisted member of Marine Corps without dependents who was hospital- 
ized in Veterans Admin. hospital for period before placement on tempo- 
rary disability retired list is not considered veteran for retired pay 
reduction purposes under 38 U.S.C. 3203(a)(1) until placement on re- 
tired list and seventh calendar month following month of admission 
when veteran’s retired pay must be reduced for treatment and care is 
computed from month following placement on temporary retired list___ 
Mentally incompetent retired member of uniformed services whose 
wife—his only dependent—died 10 years after his admission to Veterans 
Admin. hospital is not considered to be veteran without dependents for 
retired pay reduction purposes under 38 U.S.C. 3203(b) (1) until wife’s 
death and veteran’s retired pay is not for reduction until first day of 
seventh month following month in which wife died 
Increases 
Under act of May 20, 1958 
Active duty after retirement 
Air Force master sergeant, pay grade E-7, retired before June 1, 1958, 
under authority of 10 U.S.C. 8914, who after retirement performs 
periods of noncontinuous service that total at least 1 year not having 
met continuous service requirement of sec. 3(b) of act of May 20, 1958 (37 
U.S.C, 232 note) is not entitled to have retired pay computed on in- 
creased pay rates prescribed in act, nor may member who had been 
promoted to senior master sergeant E-8 pay grade established by 1958 
act during active service after retirement have retired pay computed at 
higher grade, member being ineligible to use rates of basic pay pro- 
vided in that act in computation of retired pay, there is no authority of 
law for computing retired pay on grade of senior master sergeant, E-8__ 
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Active duty after retirement—Continued 
Although member of uniformed services who has not met continuous 
service of at least 1 year requirement of sec. 3(b) of act of May 20, 
1958 is not entitled to have retired pay computed at increased pay 
rates prescribed by that act, he is entitled under sec. 4(a), as amended 
(10 U.S.C. 1401 note), to increase of 6 percent in retired pay to 
which he was entitled on May 31, 1958, or to increased percentage multi- 
plier under 10 U.S.C. 1402(a), whichever method provides greater 
amount 

Uniformed Services Pay Act of 1963 

Active duty recall 
While Air Force officer who, after mandatory retirement on June 1, 
1963, as brigadier general under 10 U.S.C. 8921, served on active duty 
in temporary grade of major general for 1 month and was then released 
from such duty on Oct. 31, 1963, and advanced on retired list to major 
general, comes within additional retired pay provisions of sec. 5(a), 
Uniformed Services Pay Act of 1963, effective Oct. 1, 1963, as member 
entitled to retired pay after Mar. 31, 1963, he does not meet either 2 years’ 
continuous service requirement under higher rates following recall 
under footnote 1 of 10 U.S.C. 1402(a), as amended, in 1963, or 1-year 
continuous active duty requirement under sec. 5(1) of 1968 act, and, 
therefore, member's retired pay is for computation on Nov. 1, 1963, on 
basis of rates prescribed for major general under law in effect before 
Uniformed Services Pay Act of 1963 

Advancement on retired list after September 30, 1963 
Member transferred on Apr. 1, 1955 to Fleet Marine Corps Reserve in 
grade of master sergeant and on Oct. 1, 1963, under 10 U.S.C. 6331(a), to 
retired list of enlisted members and then advanced on retired list to grade 
of captain, pursuant to 10 U.S.C. 6151(a), with entitlement to pay com- 
puted under rates of basic pay in effect under Career Compensation Act 
of 1949 prior to June 1, 1958, plus percentage increase provided by act of 
May 20, 1958, although his retired pay status for adjustment purposes on 
Sept. 30, 1963, under sec. 5(c) of Uniformed Services Pay Act of 1963 (10 
U.S.C. 1402 note) is that of enlisted member receiving retainer pay he, 
nevertheless, may have retired pay adjusted on basis of grade of captain 
to which advanced on Oct. 1, 1963, nothing in legislative history of 1963 
act requiring sec. 5(c) to be construed in favor of Fleet Marine Corps 
reservist transferred to the retired list and advanced to officer grade 
under 10 U.S.C. 6151 prior to Oct. 1, 1963 


Master sergeant transferred to Fleet Marine Corps Reserve on Feb. 29, 
1960, and to retired list of enlisted members on Oct. 1, 1963 and advanced 
pursuant to 10 U.S.C. 6151(a) to grade of commissioned warrant officer 
(W-2), with entitlement to pay under formula prescribed in 10 U.S.C. 
6151(c), who on Sept. 30, 1963, was receiving retainer pay as enlisted 
member computed on rates of basic pay prescribed in act of May 20, 1958 
(37 U.S.C. 232, et seq.) is entitled under sec. 5(e), Uniformed Services 
Pay Act of 1963 (10 U.S.C. 1402 note), effective Oct. 1, 1963, to 5 percent 
increase in retired pay on grade of commissioned warrant officer, not- 
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Advancement on retired list after September 30, 1963—Continued 
withstanding member was transferred after Sept. 30, 1963, sec. 5(e) being 
properly for construction to give member no lesser amount than if trans- 
ferred to and advanced on retired list prior to Oct. 1, 19638__.-.------- 

Generally 
When retired or retainer pay status of members or former members of 
uniformed services is not within purview of sec. 5(a), Uniformed Services 
Pay Act of 1963 (10 U.S.C. 1402 note), members having been retired prior 
to Apr. 1, 1963, not being entitled to recomputation of retired or re- 
tainer pay from Oct. 1, 1963, effective date of act, at rates of pay pre- 
scribed in act; Congress intending to cover all personnel who became 
entitled to receive retired or retainer pay prior to Oct. 1, 1963, retired pay 
status of such members is for consideration under adjustment provisions 
of secs. 5 (c) and (e), sec. 5(c) entitling members to recomputation of 
retired or retainer pay under rates that were-in effect on Sept. 30, 1963, 
that is, on rates of basic pay prescribed in act of May 20, 1958, effective 
June 1, 1958, or 5 percent increase, whichever pay is greater, and sec. 
5(e) authorizing 5 percent increase for those members otherwise not 
covered 

Generals, admirals, etc. 
In recomputing retired pay under sec. 5(c) (1), Uniformed Services Pay 
Act of 1963 (10 U.S.C. 1402 note), special formulae based on grade O-8 
in sec. 7 (b) and (c) of act of May 20, 1958 (37 U.S.C. 232 note) for re- 
computing retired pay for generals and admirals having no applicability, 
exact formulae specified in 1958 act, substituting applicable basic pay 
rate in effect on Sept. 30, 1963 for pay grade O-S may not be used, 
sec. 5(c) of 1963 act placing members on same basis as all other retired 
members, yet saving to them, if to their advantage, 5 percent increase 
provided in sec. 5(c) (2) ; therefore, each member covered by sec. 5(c) of 
1963 act is entitled to retired pay recomputed under rates of pay pre- 
scribed in 1958 act by method applicable at time of retirement in each 
individual case, unless 5 percent increase formula will result in greater 
retired pay 


Vice admiral who was specially commended for performance of duty in 
actual combat and advanced to rank of admiral, and after serving more 
than 180 days retired in that rank with retired pay since June 1, 1958 
computed under formula specified in sec. 7(b) of act of May 20, 1958 (37 
U.S.C. 232 note) is not entitled to recomputation of retired pay pursu- 
ant to sec. 5(c) (1) of act of Oct. 2, 1963 (10 U.S.C. 1402 note) on basis 
of special formula prescribed in sec. 7(b) of 1958 act, substituting basic 
pay grade 0-10 in effect on Sept. 30, 1963 for pay grade 0-8 specified in 
sec. 7(b), and legislative history of 1963 act indicating all retired mem- 
bers are to be placed on same basis. officer's retired pay is for recompu- 
tation on basic pay grade 0-10, subject to 10 U.S.C. 6150—higher retired 
grade for officers specially commended—or if greater present retired pay 
increased by 5 percent, under sec. 5(c) (2) of 1963 act 

Officer retired as vice admiral under 34 U.S.C. 417 and 350g(a), spe- 
cially commended for performance of duty in active combat and advanced 
on retired list to rank of admiral with retired pay computed since June 1, 
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1958 under special formula prescribed in sec. 7(c) of act of May 20, 1958 
(37 U.S.C. 232 note) is not entitled to recomputation of retired pay under 
see. 5(c) (1) of act of Oct. 2, 1963 (10 U.S.C. 1402 note) on basis of 
special formula specified in sec. 7(c) of 1958 act, substituting basic pay 
grade 0-9 in effect on Sept. 30, 1963 for pay grade 0-8 provided in sec. 
7(c), sec. 5(c) of 1963 act not providing special consideration for mem- 
bers covered in sec. 7(c), retired pay of officer is for recomputation on 
pay grade 0-9, subject to 10 U.S.C. 6150, or if greater he is entitled to 
present retired pay increased by 5 percent under sec. 5(c) (2) of 1963 


Retired pay effective April 1, 1963 

Retired pay increase provisions of Uniformed Services Pay Act of 1963 
for members or former members of Armed Forces who became entitled to 
retired pay or retainer pay after Mar. 31, 1963, but before Oct. 1, 1963, 
effective date of act, are not for application where Marine Corps staff 
sergeant was transferred to Temporary Disability Retired List effective 
Apr. 1, 1963, under 10 U.S.C. 1202, approved by direction of Secretary 
of Navy on Mar. 19, 1963, Secretary not having specified different date 
under authority in 10 U.S.C. 1221, member became entitled to retired pay 
on Apr. 1, 1963, by virtue of Uniform Retirement Date Act, 5 U.S.C. 47a, 
which postponed right to retired pay to first day of month following 
month in which he qualified for retirement, and, therefore, under sec. 
5(a), Uniformed Services Pay Act of 1963 (10 U.S.C. 1402 note), member 
is considered as having become entitled to retired pay before Apr. 1, 1963 
and precluded from benefits of act 


Marine Corps chief warrant officer who having completed 24 years of 
active service for retirement purposes is transferred to retired list 
effective Apr. 1, 1963 under 10 U.S.C. 1293, pursuant to his request 
of Jan. 16, 1963, approved by Under Secretary of Navy on Mar. 8, 1963, 
did not become entitled to retired pay by virtue of Uniform Retirement 
Date Act, 5 U.S.C. 47a, and, therefore, is not precluded by sec. 5(a), 
Uniformed Services Pay Act of 1963 (10 U.S.C. 1402 note), from entitle- 
ment to retired pay increase authorized by that act, member not having 
requested retirement when he met eligibility qualification of 10 U.S.C. 
1293, situation contemplated to give effect to purpose and intent of 
Uniform Retirement Date Act no longer existed, and exercise of adminis- 
trative discretion in retiring member effective Apr. 1, 1963 being result 
of his request he is not subject to requirement in sec. 5(a) that retired 
pay be considered as being effective before Apr. 1, 1962 

Marine Corps officer completing 20 years of active service for retirement 
purposes on Jan, 18, 1963, who at his request dated Jan. 31, 1963, ap- 
proved Mar. 6, 1963, is transferred to retired list effective Apr. 1, 1963, 
under 10 U.S.C. 6323, providing for retirement at discretion of Presi- 
dent, is entitled to retired pay increase authorized by Uniformed Serv- 
ices Pay Act of 1963, officer having been retired under circumstances 
which could not give rise to application of Uniform Retirement Date 
Act, 5 U.S.C. 47a, providing for retirement on first day of month follow- 
ing month in which retirement would otherwise be effective, he is not 
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Retired pay effective April 1, 1963—Continued 
within purview of sec. 5(a), Uniformed Services Pay Act (10 U.S.C. 
1402 note), which precludes members entitled to retired pay on Apr. 1, 
1963, by virtue of Uniform Retirement Date Act, from receiving retired 
pay increase benefits of act 
Officers of Marine Corps who completed 20 years of service computed in 
accordance with 10 U.S.C. 1332 in Mar. 1963 and applied for retired 
pay effective Apr. 1, 1963 under sec. 1331(a)—age and service—are not 
entitled to increase in retired pay authorized by Uniformed Services Pay 
Act of 1963 for members becoming entitled to retired pay after Mar. 31, 
1963, but before Oct. 1, 1963, effective date of act, officers having failed 
to specify date later than date of qualifying for retirement became 
entitled to retired pay on Apr. 1, 1963 by virtue of Uniform Retirement 
Date Act, 5 U.S.C. 47a, postponing right to retired pay to first day of 
month following month of qualifying for retirement, and, therefore, are 
subject to requirement in sec. 5(a), Uniformed Services Pay Act (10 
U.S.C. 1402 note), that for purposes of act members be considered entitled 
to retired pay before Apr. 1, 1963_--------- 

Transfer to permanent disability list after September 30, 1963 
Retired pay status of enlisted member of Marine Corps transferred to 
permanent disability retired list on Oct. 1, 1968, pursuant to 10 U.S.C. 
1201 and 1210, whose retired pay on Sept. 30, 1963 was computed under 
formula No. 2, 10 U.S.C. 1401—40 percent of active duty pay under act 
of Mar. 31, 1955, by virtue of savings provisions in sec. 10(1) of act of 
May 20, 1958—is within purview of sec. 5(c), Uniformed Services Pay 
Act of 1963 (10 U.S.C. 1402 note), member not having by reason of trans- 
fer to permanent disability retired list after Sept. 30, 1963 lost increase 
in retired pay prescribed for members transferred under identical cir- 
cumstances prior to Oct. 1, 1963, and his retired pay coming within pur- 
view of sec. 5(c), and clause 2 of that section providing greater amount, 
member is entitled to 5 percent increase in retired pay rather than 
recomputation of retired pay under clause 1 

“Officer” status 
Navy member who had active service prior to Nov. 12. 1918, and who after 
another period of active service was placed on temporary disability re- 
tired list on Jan. 1, 1956, in his permanent rank of chief warrant officer 
comes within term “officer” in sec. 102(c), Career Compensation Act of 
1949, which includes commissioned warrant officer in definition of 
“officer” and under ruling in Zur-Linden vy. U.S., Ct. Cl. No. 207-58, de- 
cided July 18, 1962, member may be regarded as “officer—hereafter 
retired” within meaning of fourth paragraph of sec. 15 of Pay Readjust- 
ment Act of 1942 for entitlement to increased retired pay_.......---- 
Although Navy member who, after active service prior to Nov. 12, 1918, 
was placed on disability retired list in 1923 in his permanent warrant 
officer rank of pay clerk and later, after recall to active duty, was re 
leased in 1946 and advanced on retired list to chief pay clerk must be 
regarded as retired warrant officer rather than retired commissioned 
warrant officer, language of sec. 1, Pay Readjustment Act of 1942, relating 
to warrant officers being similar to that applicable to commissioned war- 
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PAY—Continued 
Retired—Continued 
“Officer” status—Continued 
rant officers on which Court of Claims relied in Zur-Linden v. U.S., Ct. Cl. 
No. 207-58, decided July 18, 1962, to hold that such members were “officers 
hereafter retired” affords basis for concluding that retired Navy warrant 
officer is “officer hereafter retired” under fourth paragraph of sec. 15 
of 1942 act for increased retired pay 
Re-retirement d 
Length of second tour of duty 
Holding in Menocal v. U.S., Ct. Cl. No. 63-61, decided Apr. 4, 1962, that 
member who prior to Nov. 12, 1918 served as midshipman with active 
duty from Mar. 26, 1951 to Mar. 2, 1953, following retirement on Mar. 
1, 1948, and who is re-retired with over 30 years of service, including 
inactive service while on retired list between periods of active duty, was 
“hereafter retired” within meaning of fourth paragraph of sec. 15, Pay 
Readjustment Act of 1942, 37 U.S.C. 115 (1958 Ed.), and is entitled to 
retired pay computed at 75 per centum of active duty pay at time of re- 
tirement will be followed and applied as precedent in administrative 
settlements, providing facts are same; however, although court in its 
decisions did not consider recall orders, no temporary or short periods of 
duty having been involved, claims for retirement benefits under fourth 
paragraph of sec. 15, where prior to June 1, 1958 active duty after retire- 
ment is not continuous period of at least 1 year, condition prescribed in 
sec. 3(b), act of May 20, 1958 (37 U.S.C. 232 note), should be forwarded 
to U.S. GAO for direct settlement 
Naval officer retired on July 1, 1956, and retained on active duty through 
June 30, 1958, who upon re-retirement, having served on active duty prior 
to Nov. 12, 1918, within meaning of fourth paragraph of sec. 15, Pay 
Readjustment Act of 1942 (37 U.S.C. 115 (1958 Ed.) ), was paid retired 
pay computed at 75 percent of basic pay prescribed by act of Mar. 31, 
1955 (37 U.S.C. 232), is without regard to Menocal v. U.S., Ct. Cl. No. 
63-61, decided Apr. 4, 1962, entitled to retired pay computed at 75 percent 
of basic pay prescribed by act of May 20, 1958 (37 U.S.C. 232), officer 
having met service condition prescribed in sec. 3(b) of 1958 act that 
members retiring or becoming entitled to retired pay prior to effective 
date of act who serve on active duty for continuous period of at least 
1 year, active duty ending after effective date of act, are entitled to re- 
computation of retired pay based on rates of pay in that act 
Naval officer who upon retirement on Feb. 1, 1947, having served as mid- 
shipman prior to Nov. 12, 1918, is paid retired pay computed at rate of 
75 percent of basic pay, rate he continues te receive subsequent to period 
of active duty from July 5, 1952, through July 19, 1952, is not entitled to 
recomputation of retired pay on basis of Menocal v. U.S., Ct. Cl. No. 63-61, 
decided Apr. 4, 1962, from July 20, 1952, under fourth paragraph of sec. 
15, Pay Readjustment Act of 1942 (37 U.S.C. 115 (1958 Ed. )), sec. 3(b) 
of act of May 20, 1958, requiring continuous period of at least 1 year of 
service for entitlement to recomputation of retired pay based on rates in 
that act, and although statutory provision does not govern officer’s 
rights, sec. 3(b) is viewed as expression of legislative intent to bar re- 
retirement computation of retired pay unless second tour of duty is at 
least of 1 year’s duration, in absence of some other provision of law au- 
thorizing recomputation 
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Retired—Continued 
Service credits. (See Pay, service credits) 
Status of pay 


Fleet reservist retained on active duty and employed as civilian in Fed- 
eral Govt. whose retainer pay was withheld during periods for which he 
received disability compensation under Federal Employees’ Compensation 
Act, as amended, 5 U.S.C. 751, in accordance with 38 Comp. Gen. 243, 
holding that ruling in Mulholland y. U.S., 189 Ct. Cl. 507, that member of 
Fleet Reserve may receive retainer pay concurrently with employees’ 
disability compensation, would be followed for periods before 1953 only, 
34 U.S.C. 853(b) (1946 Ed.), on which decision turned having been 
repealed effective Jan. 1, 1953, is not entitled to payment of retainer 
pay withheld on basis of Steelman vy. U.S., Ct. Cl. No. 24-60, decided 
June 7, 1963, plaintiff, Regular Navy retired enlisted man, having been 
denied entitlement to receive retired pay and disability compensation on 
basis other than Mulholland case; therefore, nothing stated with respect 
to Mulholland may be accepted as furnishing basis for modifying 38 
I I a cide ndincs sd dcimntin nn eamae bene nm wamphiomeiena 
Proposed administrative procedure to simplify handling withholding of 
retired or retainer pay for periods former member of uniformed services 
received disability compensation as civilian employee of Federal Govt. 
under Federal Employees’ Compensation Act, as amended, 5 U.S.C. 751, 
by continuing to pay retired or retainer pay, and to deduct such pay- 
ments from disability compensation awarded, paying only difference 
as disability compensation, does not satisfy requirements of 5 U.S.C. 
751 that employee in receipt of disability compensation “shall not receive 
from the United States any salary, pay, or remuneration whatsoever 
except in return for services actually performed,” and proposed proce- 
dure, suggesting dual payments, appears to come within statutory 
I NN le duadbwaiit@aiiate 
Status on retired list 
Subsequent to judgment award 
Air Force captain discharged for disability with severance pay who sub- 
sequently in Firth v. U.S., Ct. Cl. No. 188-59, dated Jan. 12, 1962, is 
awarded money judgment equal to retired pay computed on grade of 
captain from date of discharge through date of judgment, less dis- 
ability compensation received from Veterans Admin. and mustering-out 
payment received after release from active duty, may not on basis of de- 
cision continue to receive retired pay for periods subsequent to period 
covered by judgment in absence of appropriate correction of officer’s 
records by Air Force Board for Correction of Military Records, decision 
not bestowing on officer any status in Air Force, active or retired, and 
money judgment neither affecting change in officer's records that failed 
to disclose military status subsequent to date of discharge, nor compel- 
ling executive action to effect change.___.___________________________ 
Waiver for civilian retirement benefits 
Ineffective 
Member of uniformed services who after retirement completed 5 years 
of creditable service for civilian retirement and before dying orally 
waived retired pay in order to add military to civilian service for 
greater civilian annuity benefits, which oral statement confirmed in 
writing was signed for him by his wife and received after his death, 








703 


703 


242 











INDEX DIGEST 


PAY—Continued 
Retired—Continued 
Waiver for civilian retirement benefits—Continued 
Ineffective—Continued 
had not filed valid and unqualified waiver of retired pay and widow 
may be paid final retired pay due member at time of death, oral state- 
ment having probative value only by way of corroborating affirmative 
evidence of actual waiver, member in coma for over 2 weeks before 
death could not have directed preparation of waiver request, or that 
his wife sign in his behalf and, therefore, valid and unqualified waiver 
of retired pay not having been filed, member at time of death was 
CUTRIE: 6 WOUND. Rains si hk resis er nretegesensneueens 
Waiver for veterans benefits 
Termination 
Disability compensation payments which had been elected by guardian of 
hospitalized mentally incompetent retired Coast Guard member upon 
execution of waiver of member’s retired pay but which were being with- 
held under limitation in 38 U.S.C. 3203(b) (2) at time of death of member 
before release from hospital are regarded as finally terminated from date 
of cessation of payments since death precluded payment ; therefore, re- 
tired pay waiver executed under 38 U.S.C. 3105 is ineffective from time 
disability compensation payments were withheld and retired pay may 
> I Ge BEOUIEOE 1 TR UBON Be i hcsikwcceciieccdciemcentunnncenn 
Service credits 
Active duty after retirement 
Physical evaluation 
Army officer who after he met mandatory retirement provisions of 10 
U.S.C. 3916 was retained on active duty for physical evaluation and sub- 
sequently placed on permanent disability retired list under 10 U.S.C. 1201 
and 1372 with 30 percent disability is not entitled for basic pay pur- 
poses to credit for period of service after mandatory retirement date in 
absence of provision exempting officers found to be physically disqualified 
for further active duty from positive retirement requirement of sec. 
3916(a), and fact that Army failed to accomplish officer’s retirement 
on date required by law does not add to his rights in computing amount 
of sete pay to which he fe entitied.............520242 628 nncne 
Cadet, midshipman, etc. 
Basic pay purposes 
Naval officer who served as midshipman under authority of act of Aug. 
13, 1946 (10 U.S.C. 6903) is not entitled to credit for such service in de- 
termining active duty basic pay rate, midshipman service not coming 
within purview of sec. 202, Career Compensation Act of 1949 (37 U.S.C. 
205), providing for crediting “all periods of active service as an officer, 
Army field clerk, flight officer, or enlisted member of a uniformed service,” 
and absent authority to allow credit for midshipman service in deter- 
mining rate of basic pay to which member is entitled, officer’s entry base 
date may not be adjusted to include credit for midshipman service______ 
Concurrent enlisted Regular service 
Enlisted member of Navy who did not receive formal discharge when he 
accepted appointment as midshipman at Naval Academy on June 25, 
1956—date of approval of act continuing enlistment contracts by reason 
of academy appointments—is not considered to have accepted appoint- 
ment after date of act to come within its provisions (10 U.S.C. 971) but 
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PAY--Continued 

Service credits—Continued 
Cadet, midshipman, etc.—Continued 
Concurrent enlisted Regular service—Continued 

must be regarded as having been discharged from enlisted status upon 
acceptance of midshipman appointment even though formal discharge 
was not issued 
Enlisted member of Navy who did not receive formal discharge when he 
accepted appointment at Naval Academy and who, when discharged be- 
cause of academic deficiency, resumed enlisted duties until subsequent 
appointment to Naval Academy is considered in de facto enlisted status 
during period between discharge and second Academy appointment, it 
being assumed that resumption of duties as enlisted member of Navy 
was done upon official direction and, therefore, member may have such 
enlisted service credit for basic pay purposes as officer 


Enlisted member in Naval Reserve who accepted appointment as mid- 
shipman at Naval Academy on June 25, 1956—date of approval of act 
continuing enlistment contracts for members accepting midshipman ap- 
pointments thereafter—but who did not receive formal discharge from 
Naval Reserve is regarded as having continued in enlisted Reserve service 
notwithstanding that he concurrently held status of cadet and, there- 
fore, member may have enlisted Reserve service credited under sec. 202 
of Career Compensation Act of 1949, in computation of service for pay 


Enlisted member of Navy who accepts a permanent midshipman appoint- 
ment in Naval Reserve Officers’ Training Corps on June 25, 1956—date 
of approval of act continuing enlistment contracts for members there- 
after accepting midshipman appointments—is required, under admin- 
istrative regulation barring members of Regular Armed Forces from en- 
rollment as students in NROTC while retaining status in Regular service, 
to have acceptance of permanent midshipman appointment regarded as 
vacating earlier status even though formal discharge papers are not 
issued 
Enlisted member of Naval Reserve who without formal discharge ac- 
cepts appointment as midshipman in Naval Reserve Officers’ Training 
Corps on or before June 25, 1956—date of approval of act continuing en- 
listment contracts for members thereafter accepting midshipman appoint- 
ments—-comes under administrative regulation that bars Reserve mem- 
bers as well as Regular members from eligibility for enrollmet in NROTC 
while retaining former status and, therefore, Reserve midshipman serv- 
ice is not creditable for basic pay purposes as officer 

Fleet reservists. (See Pay, retired, fleet reservists, service credits) 

Officers failing promotion 
Longtime construction of term “20 years of service,” in 10 U.S.C. 6384(a) 
relating to involuntary separation of Navy officers with less than 20 
years of service by selection board action, as meaning 20 years of total 
commissioned service in Regular Navy is tenable construction and, there- 
fore, Marine Corps officer with more than 20 years of enlisted Reserve 
officer and Regular Commissioned officer service but less than 20 years 
of Regular commissioned service when selection board reports officer as 
unsatisfactory for discharge with severance pay, is officer with less 
than 20 years of service within 10 U.S.C. 6884(a) so that action of 
selection board is legal 
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PAY—Continued 
Service credits— ‘‘ontinued 
Reduction 
Stipulated judgment prior to reduction. (See Military Personnel, 
record correction, service credits, reduction, stipulated judgment 
prior to reduction) 
Retention after mandatory retirement 
Army officer who after he met mandatory retirement provisions of 10 
U.S.C. 3916 was retained on active duty for physical evaluation and sub- 
sequently placed on permanent disability retired list under 10 U.S.C. 
1201 and 1372 with 30 percent disability is not entitled for basic pay 
purposes to credit for period of service after mandatory retirement date 
in absence of provision exempting officers found to be physically dis- 
qualified for further active duty from positive requirement of sec. 
3916(a), and fact that Army failed to accomplish officer’s retirement on 
date required by law does not add to his rights in computing amount of 
SOLUTE DG tO WEICD he ie CTO a a oni no ik sink cae tetinensecsannd 
Severance 
Acceptance effect 
Marine Corps officer who will have completed less than 16 years of active 
duty enlisted and commissioned officer service when he accepts lump- 
sum severance payment as result of selection board action under 10 
U.S.C. 6884(a) reporting officer as unsatisfactory may not have language 
of 10 U.S.C. 6384(b) that acceptance of lump-sum payment does not de- 
prive officer of retirement benefits construed as entitling member to retire- 
ment with retired pay in absence of law which authorizes such retire- 
ment 
Furlough status prior to discharge 
Navy officer with over 18 years’ service for basic pay purposes whose rate 
of pay was reduced by one-half, pursuant to 37 U.S.C. 208, when he 
was furloughed in accordance with 10 U.S.C. 6406 is considered to be in 
receipt of basic pay at time of discharge for unsatisfactory performance 
of duty within meaning of that term as used in 10 U.S.C. 6884, furlough 
period being viewed as active duty, and, therefore, officer is entitled 
upon discharge to lump-sum payment prescribed by 10 U.S.C. 6384(b), 
limited, however, to one-half rate of basic pay he was receiving at time 
of discharge, and rate of officer’s basic pay for computing furlough pay 
is not subject to increases provided under Uniformed Services Pay Act 


Lump-sum payments. (See Pay, additional, lump-sum payments) 

Service determination 
Longtime construction of term “20 years of service,” in 10 U.S.C. 6884(a) 
relating to involuntary separation of Navy officers with less than 20 
years of service by selection board action, as meaning 20 years of total 
commissioned service in Regular Navy is tenable construction and, there- 
fore, Marine Corps officer with more than 20 years of enlisted Reserve 
officer and Regular commissioned officer service but less than 20 years 
of Regular commissioned service when selection board reports officer as 
unsatisfactory for discharge with severance pay is officer with less than 
20 years of service within 10 U.S.C. 6384(a) so that action of selection 
board is legal 
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PAY--Continued 
Status of kinds of pay 
Retainer pay as retired pay 
Fleet Marine Corps Reserve enlisted member who was in receipt of re- 
tainer pay and compensation as civilian employee when he was trans- 
ferred to retired list and advanced to officer grade under 10 U.S.C. 6151 
is not required to have retainer pay considered “retired pay for or on 
account of services as a commissioned officer” or as “retired pay” as used 
in double compensation restriction in sec. 212, Economy Act of 1932, 5 
U.S.C. 59a; therefore, since retainer pay received by member during 
-alendar year is not for inclusion in applying double compensation limi- 
tation and since member's retired pay and civilian compensation is less 
than $10,000 for calendar year retired pay withheld may be paid 
Retired pay as “compensation or retirement pay” 
Retired pay which is being withheld by Coast Guard from hospitalized 
mentally incompetent retired Coast Guard member without funds pursu- 
ant to 37 U.S.C. 351-354 in absence of location of person to act as trustee 
for member may be considered to be embraced in term “compensation or 
retirement pay” in 38 U.S.C. 3203(b) (4), which permits payment, in 
discretion of Administrator of Veterans’ Affairs, of compensation or re- 
tirement pay on account of hospitalized veterans to chief officer of in- 
stitution furnishing care to veteran to be used for his benefit, and while 
provisions for payments to mentally incompetent retired Coast Guard 
members in act of June 21, 1950, 37 U.S.C. 351-354, might conflict with 
38 U.S.C. 3208, later provisions enacted in 1959 represent latest expres- 
sion of intent of Congress, so that in absence of any action under 1950 
act amounts of retired pay to provide for comfort and welfare of vet- 
eran may be paid to chief officer of hospital under 38 U.S.C. 3203 upon 
request of Administrator of Veterans Affairs_._.._...___._..----------- 
Withholding 
Debt liquidation 
Authority 
Debt owing commissioned officer's mess by enlisted man of Marine Corps, 
the situation giving rise to debt having occasioned his bad conduct dis- 
charge upon conviction by special court-martial that he had violated 
Art. 121, Uniform Code of Military Justice, may not be offset against 
final pay due member, indebtedness to commissioned officer’s mess— 
nonappropriated fund activity—not being equivalent to indebtedness due 
U.S. there is no basis for withholding member's final pay as involuntary 
setoff against debt in absence of statutory provision authorizing deduc- 
tions from pay that is similar to authority in 37 U.S.C. 1007 (c) and 
(d) granted to Depts. of Army and Air Force 
Retired pay 
When total or nearly total stoppage of final pay of member of uni- 
formed services to effect collection of erroneous payments under 5 
U.S.C. 46d would create hardship for member and dependents incident 
to his retirement from active service, collection may be made from re- 
tired pay when there is reasonable prospect of collecting debt in full 
from active duty pay and retired pay, withholding of less than member’s 
total active duty pay to prevent hardship being in accord with legislative 
intent of 5 U.S.C. 46d, authorizing collection of debts from retired pay_- 
Members consent requirement 
Insurance. (Sce Veterans, insurance, pay allotments, member’s au- 
thorization) 
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PAYMENTS 
Absence or unenforceability of contracts 
Contract cancellation 
Bid price basis 
Under purported award made to second low bidder for mortuary services 
subsequent to erroneously canceled valid award which was reinstated, 
payments made will not be questioned, and payments due for services 
may be made on basis that bid prices represent reasonable value of 
services performed, there being so little difference between bid prices 
of two bidders expense of computations required to restrict payment 
to amount service would have cost on basis of low bid is not warranted_-_ 
Actual cost v. flat rate 
Telephones. (See Telephones, billing procedure, long distance calls, 
certification requirement) 
Erroneous 
Waiver of collection 
Justification 
Employee who, when repromoted to former grade while receiving salary 
retention benefits under sec. 507, Classification Act of 1949, 5 U.S.C. 1107, 
does not receive actual increase in compensation under clause (A) of 
sec. 802(b) of Classification Act of 1949, 5 U.S.C. 1132(b), but continues 
to receive his existing rate under clause (B) because it is higher must, 
nevertheless, have such increase under promotion considered equivalent 
increase in compensation to begin new waiting period for step increase ; 
however, in view of previous uncertainty concerning constructive rate 
increases which aggregate less than retained rate, any within-grade 
increases based on such rates made for any pay period beginning prior 
to date of this decision ( Apr. 23, 1964) need not be recovered but correc- 
tive action should be taken prospectively in all applicable cases__...~~- 
PERSONAL SERVICES 
Private contract v. Government personnel 
Justification 
Award of personal service short-term contract to receive, store, and dis- 
tribute blank income tax forms within Internal Revenue Service Dist., 
Govt. in addition to supplying warehouse space, packing materials, and 
operational facilities, to assign instructional supervisor, and contractor 
to supervise his employees and to be paid upon results to be accomplished 
rather than time worked would effect proper contract if based upon ad- 
ministrative determination that arrangement would be more economi- 
cally feasible, or necessary by reason of unusual circumstances involved, 
general rule that purely personal services for Govt. are required to be 
performed by Federal personnel under Govt. supervision being one of 
policy rather than positive law 
POST EXCHANGES, SHIP STORES, ETC. 
Employee status. (See Officers and Employees, status, nonappropriated 
fund activities) 
POST OFFICE DEPARTMENT 
Employees 
Compensation. (See Compensation, postal service) 
Compensatory time 
Day of mourning, November 25, 1963 
Postal employees who were scheduled to be on compensatory leave on 
Nov. 25, 1963, day Govt. offices were closed in respect for the late Presi- 
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POST OFFICE DEPARTMENT—Continued 
Employees—Continued 
Compensatory time—Continued 
Day of mourning, November 25, 1963—Continued 
dent John F. Kennedy, but who were required to work on that day may 
be granted additional day of compensatory time for the work 
Leases 
Subleasing to other Government agencies 
Although in absence of authorizing legislation Post Office Dept. may not 
use annual rental, or any other, appropriations to plan and pay for space 
in new leased facilities for Customs mail examination, under 31 U.S.C. 
686 providing for one Govt. agency to make available to another Govt. 
agency, pursuant to informal agreement, surplus space in leased premises 
and to be reimbursed for proportionate cost of space, utilities, and 
services, including light, heat, fuel, water and janitor services, Secretary 
of Treasury upon determination that it is in best interest of Govt. may 
authorize arrangement with Post Office Dept, that it include in its plans 
for new leased facilities space for examination of Customs mail and for 
reimbursement of additional cost to construct leased space authorized 
by 39 U.S.C. 2102 and 2103, and proportionate rental cost, effective with 
fiscal year 1966, to permit Customs Bureau to budget funds for both 
leased space to be constructed and space already occupied 
PRINTING AND BINDING 
Purchases from other than public printer 
Small business set-asides 
Printing procurements Public Printer is unable or not equipped to do 
which are returned to military departments for direct contracting pur- 
suant to 44 U.S.C. 14 and Govt. Printing and Binding Reg. No. 15, dated 
Apr. 1, 1963, may be set aside exclusively for small business concerns, 
contract printing not being exempt from provisions of Small Business 
Act (15 U.S.C. 631, et seq.), and expectation that lower bid prices may 
be submitted by large concerns is not significant, exercise of authority 
contained in 15 U.S.C. 644, implemented by par. 1-706.5, Armed Services 
Procurement Reg., for total set-aside of defense procurements not being 
contingent upon determination that costs to Govt. would not be increased 
by set-aside, nor requiring “testing of the market,” but only requiring 
that reasonable expectation exists that sufficient small business con- 
cerns will submit bids to afford adequate price competition 497 
PROPERTY 
Ownership 
Lease effect 
Construction of curbs, gutters and sidewalks along boundary of property 
leased by U.S. Govt. from Utah State University of Agriculture and 
Applied Science for erection of forest service laboratory under 99-year 
lease may be regarded as construction on property which is in possession 
of Govt. so as to come within meaning of “Government-owned” property 
in sec. 9 of act of Oct. 23, 1962, 16 U.S.C. 555b, which makes Forest Service 
funds available for assessments by governmental units for construction 
of sidewalks, curbs, or street paving along boundary of Govt-owned 
property, and, therefore, cost of constructing curbs, gutters and side- 
walks on leased property by Utah State University, which is agency of 
State of Utah, may be regarded as State assessment and reimbursable 
under act of Oct. 23, 1962 
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PROPERTY—Continued 

Private 

Citizens dying abroad 

Disposition 

Proposed disposition of unidentified effects (U.S. and foreign currencies) 
of group of American citizens who died in airplane accident overseas to 
two charitable organizations because next of kin were unable to agree on 
disposition of effects may not be approved under 22 U.S.C. 1175 which 
specifies that, if representative of State Dept. cannot dispose of effects 
within one year from date of death according to law of decedent’s domi- 
cile, he is required to transfer effects to GAO for Comptroller General to 
hold property in trust for legal claimants and, if parties in interest do not 
resolve their differences after 6 years, property is required to be turned 
over to State of last domicile of deceased citizens___._-..-.------------ 

Repairs and improvements 

Leased property. (See Leases, repairs, and improvements) 
PUBLIC HEALTH SERVICE 

Employees detailed to States, etc. 

Local holidays 
Xmployees of Public Health Service detailed to State, municipal, and 
other nonprofit institutions, pursuant to 42 U.S.C. 215, who are paid by 
Federal Govt. may be excused from duty on State or local Holiday on 
which normal duties may not properly be performed; however, if re- 
quired to work on such holidays, even though other Federal employees 
similarly situated may have been excused, there is no authority for pay- 
ment of extra compensation to them, and, although employees excused 
from work on State or local holiday need not be charged leave, if em- 
ployees are not excused, they are only entitled to their regular 
compensation 

Status of employees 
Although employees detailed to State, municipal, and other nonprofit 
institutions under Public Health Service Act, as amended, may continue 
to be paid from Federal appropriated funds and to retain all Federal em- 
ployee benefits, when detailed and placed in leave without pay status, 
employees are entitled only to Federal employee benefits prescribed in 
42 U.S.C. 215(d)—basic pay, promotion, retirement, injury or death 
compensation, and benefits provided in sec. 213—but they are not entitled 
to annual and sick leave (5 U.S.C. 2061, ct seq.), a 40-hour workweek (5 
U.S.C. 944), and overtime and holiday pay (5 U.S.C. 911, 922), entitle- 
ment to return to Federal service without loss of, or detriment to detailed 
employees status as Federal employees not creating entitlement to re- 
tain all rights and benefits of Federal employees during leave without 
pay period 
Health research, etc. 

Communication activities 
Funds appropriated to carry out research, training, and other activities 
in medical and related sciences pursuant to sec. 301, Public Health Serv- 
ice Act, 42 U.S.C. 241 (Supp. IV) for protection and improvement of Na- 
tion’s health may be used to make grants-in-aid for activities designed 
to contribute to more effective communication in health field, sec. 301(h) 
of act authorizing, upon recommendation of National Council, adoption 
of additional means to carry out activities authorized by sec. 301, and, 
therefore, communication research activities, relating to general pur- 
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PUBLIC HEALTH SERVICE—Continued 
Health research, etc.—Continued 
Communication activities—Continued 
poses of sec. 301, may be supported from appropriated funds, however, 
where doubt exists as to particular type of communication matter of 
supporting activity by grants-in-aid should be submitted to Congress_-_-_- 
QUARTERS ALLOWANCE 
Dependents 
Missing wife 
Administrative discontinuance of enlisted member’s class Q allotment 
upon receipt of information of long, unexplained absence of wife, and 
suspension of crediting account with basic allowance for quarters con- 
stituting determination of dependency and relationship under secs. 10 
and 11, Dependents Assistance Act of 1950, as amended, 50 U.S.C. App. 
2210 and 2211, which determination is conclusive and final and not sub- 
ject to review in any court or by any accounting officer of Govt., except 
for fraud or gross negligence, member is not entitled to be credited 
following disappearance of wife with basic allowance for quarters on her 
behalf; however, should member subsequently establish by acceptable 
evidence that he had and has dependent wife and should allotment for 
her be reinstated, member would be entitled to retroactive credit for 
quarters allowance 
Travel status 
Air Force Reserve officer without dependents who, pursuant to orders to 
active duty requiring several weeks of temporary duty at base en route to 
permanent duty station, maintained civilian housing while he was at 
temporary duty station until he received notification of approval of med- 
ical examination must be regarded as in travel status from day he de- 
parted from home to proceed to temporary duty station until arrival at 
permanent duty station, regardless of whether or not member main- 
tained permanent civilian housing until successful completion of physical 
examination and, therefore, under 37 U.S.C. 320 prohibiting payment of 
quarters allowance during periods of travel, member is not entitled to 
quarters allowance while in travel status, including period of delay en 
route to permanent station 
RATIONS COMMUTATION PAYMENTS 
Concurrently with per diem 
Cadets, midshipmen, etc. 
Since commuted value of rations which cadets and midshipmen at serv- 
ice academies are entitled to receive without deduction when ration itself 
is not furnished is more analogous to allowance officers are entitled to re- 
ceive than to payment for subsistence in kind received by enlisted per- 
sonnel, provisions in sec. 3(e) of E.O. No. 10119 precluding enlisted 
personnel from receiving ration allowance when they are in travel status 
are not applicable to cadets and midshipmen ; therefore, when cadets and 
midshipmen are in travel status receiving per diem they may also receive 
commuted value of ration when rations are not furnished or when re- 
quired to pay for meals at officers’ closed mess or officers’ field ration 
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REAL PROPERTY 
Acquisition 
Reimbursement 
Intergovernmental transfers 
Acquisition by House Office Building Commission of real property owned 
by Dist. of Columbia redevelopment Land Agency by transfer to Archi- 
tect of Capitol is within authority of sec. 1202(a), Additional House Of- 
fice Building Act of 1955 (40 U.S.C. 175 note), providing for transfer of 
real property owned by U.S. in vicinity of Capitol Grounds without 
reimbursement or transfer of funds, square of land involved falling 
within term “real property owned by the United States” as used in 1955 
act, Land Agency being viewed as Federal Agency, even though acquiring 
property in its own name, act of Mar. 1, 1929, authorizing Agency to con- 
demn property in accordance with proceedings governing acquisition of 
land in Dist. of Columbia for use by Federal Govt. ; however, as result of 
transfer, it will be necessary to replace funds obtained pursuant to loan 
and grant contract between Land Agency and Housing and Home Fi- 
nance Agency for original acquisition of property 
RECORDS 
Microfilms, etc. 
Expenses in preparing for Government use by nonlitigants 
Screening and processing of microfilm records of bank in compliance with 
subpoena duces tecum for documentary evidence to be used by Govt. in 
administrative or judicial proceeding not involving bank, which process 
is not only time consuming but requires special equipment to produce 
copies, places financial burden on bank for benefit of Govt. and, therefore, 
reasonable expenses incident to preparation of reproductions obtained 
from microfilm, which is admissible under 28 U.S.C. 1732(b), may be 
paid from appropriated funds of agency conducting investigation 
REGULATIONS 
Force and effect of law 
Applicability of legislation using term “law” 
Service in both Coast Guard Reserve and Regular Coast Guard under 
fraudulent minority enlistments performed by commissioned officer serv- 
ing under temporary appointment and holding permanent grade of 
commissioned warrant officer, W-2, is creditable service in determining 
completion of 20 years of active service under 10 U.S.C. 1293 for retire- 
ment as warrant officer, notwithstanding minority enlistment in Reserve 
violated 14 U.S.C. 302 (Supp. I, 1940 Ed.), and underage enlistment 
in Regular service was fraudulent under regulations then in effect, 10 
U.S.C. 1039, regulation having force and effect of law coming within 
term “law” as used in act, term being generic rather than specific 
Implementing procedures 
Effect 
Requirement for advance approval for employment of private attorneys 
by States participating in Federal aid highway program as stated in 
policy and procedures memorandums issued by Federal Highway Ad- 
mninistrator, which memorandums set forth operating rules for program 
so that they have force and effect of law, is requirement which must be 
uniformly applied to all States; therefore, retroactive waiver for one 
State of advance approval requirement for employment of attorneys is 
not within authority of Administrator and Federal aid payments made 
on basis of such retroactive waiver must be disallowed 
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REGULATIONS—Continued 


Force and effect of law—Continued 
Waiver 
Retroactive waiver of Federal aid highway program operating policy 
issued by Federal Highway Administrator under regulation of Secre- 
tary of Commerce which specified that all operating procedures and 
instructions issued by Administrator “shall be and continue in full force 
and effect from the date issued or until modified or revoked by him” 
would nullify prospective terms under which authority to issue proce- 
dures was granted; therefore, Administrator’s authority to modify or 
revoke his policies can only be exercised prospectively___......----- 
Modification 
General Accounting Office instigation 

Administrative regulations which require continued payment of addi- 
tional annual compensation for irregular, unscheduled overtime to em- 
ployees who at beginning of extended leave with pay are in premium 
pay status without regard to administrative determination that there 
is reasonable expectancy that need for overtime service would con- 
tinue as required under sec. 25.272(e), Federal Employees Pay Regs., 
should be modified so that in cases where employees are on extended 
sick leave pending retirement for disability continued entitlement to 
premium compensation beyond period for which they have already 
qualified would be subject to administrative determination that need for 
overtime service would continue over leave period_____.__-_.___---_-----~- 


RETIREMENT 


Civilian 
Government’s share of cost 
Area Redevelopment Administration 

Requirement in sec. 9(c), Area Redevelopment Act, 42 U.S.C. 2508(c), 
that revolving fund established under sec. 9(b) of act, 42 U.S.C. 2508(b), 
by borrowings from Treasury of U.S., sec. 9(a), 42 U.S.C. 2508(a), shall 
contribute to civil service retirement and disability fund full retirement 
cost in excess of contributions by employees performing loan activities 
under secs. 6 and 7 of act, 42 U.S.C. 2505 and 2506, and shall deposit 
into Treasury as miscellaneous receipts cost of retirement adminis- 
tration attributable to employees is suspended, financing of program 
by direct appropriations that prohibit payment of administrative ex- 
penses preventing borrowing from Treasury for use of revolving fund, 
revolving fund is unavailable to contribute retirement costs, and, there- 
fore, costs should be financed in accordance with sec. 4, Civil Service 
Retirement Act, as amended, 5 U.S.C. 2254, for as long as loan activities 
of secs. 6 or 7 of act are financed from appropriated funds__.....-_--- 
REWARDS. (See Awards) 


ROADS ANDTRAILS. (See Highways) 
SALES 


Conditions reducing price 
Propriety 

Condition in advertised sale of surplus property that article sold must 
be scrapped to avoid adverse economic impact on industry which con- 
dition will reduce return to Govt. below fair market value as required 
for advertised surplus sales under sec. 203 of Federal Property and 
Administrative Services Act of 1949, 40 U.S.C. 484, is illegal, there 
being no indication of any Congressional intent in legislative history 
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SALES—Continued 


Conditions reducing price—Continued 
Propriety—Continued 

of 1949 act or its amendments to grant agencies discretion to avoid 
possible economic dislocation by selling surplus property below actual 
fair market value, if sold by advertised bidding, or below estimated 
fair market value if sold by negotiation, and, therefore, contract should 
be canceled and property returned to Govt. or negotiations conducted 
with contractor to delete scrapping provision provided price increase is 


SCHOOLS, COLLEGES, ETC. (See Colleges, Schools, Etc.) 
SET-OFF 


Agriculture payments 

Tax debts 

Assignment effect 

Agriculture regulation which in effect denies tax liens priority by pre- 
cluding withholding of soil bank payments to satisfy debts of farmer 
participants to other Govt. agencies where farmer has had prior assign- 
ment of payments recorded is proper regulation within broad powers 
and discretion vested in Secretary of Agriculture under Soil Bank Act, 
7 U.S.C. 1801, et seq., to determine amount and conditions of payments to 
CRITE OUR PUTDUGNE C6 Cini iin cenit ctncciinsecscnnsccnemmiaane 
Assignment of soil bank payment which has been recorded prior to time 
County Agricultural Stabilization and Conservation Service receives 
notice of Federal tax levy against farmer participant is under regula- 
tions issued by Secretary of Agriculture a proper assignment having 
priority over tax debt in view of broad authority vested in Secretary un- 
der Soil Bank Act, 7 U.S.C. 1801, et seq., to determine amounts and 
conditions of payments to carry out purposes of act_......----------- 
Pay, etc., due military personnel 

Debt liquidation. (See Pay, withholding,, debt liquidation) 


SMALL BUSINESS ADMINISTRATION 


Contracts 

Awards to small business. (See Contracts, awards, small business 

concerns) 

Investment companies 

Status 
Small business investment company organized under Small Business In- 
vestment Act of 1958, 15 U.S.C. 661, which has as its chief purpose financ- 
ing or capitalization of*small concerns either through equity security 
purchases or long-term loans may be regarded as “financing institution” 
within meaning of that term in Assignment of Claims Act of 1940, as 
amended, 31 U.S.C. 203, so that small business investment company may 


qualify as assignee for moneys due or to become due Govt. under 
ANN ence cence ics as csecch as cea alba et se ee 


SOLDIERS’ HOME, UNITED STATES 


Funds 


Pay forfeitures 
Nonjudicial 
Nonjudicial forfeitures of pay which commanding officers are author- 
ized by E.O. No. 11081, dated Jan. 29, 1963, to impose upon warrant offi- 
cers and enlisted personnel of uniformed services are to be distinguished 
from forfeitures of pay imposed by “sentence of courts-martial” as 
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SOLDIERS’ HOME, UNITED STATES—Continued 
Funds—Continued 
Pay forfeitures—Continued 
Nonjudicial—Continued 
specified in act of Mar. 3, 1851, 24 U.S.C. 44, requiring such forfeitures 
to be deposited to U.S. Soldiers’ Home and, therefore, in view of specific 
reference to sentence of courts-martial in statute, only those forfeitures 
of pay imposed by courts-martial sentences are for credit to Soldiers’ 
Home and nonjudicial forfeitures imposed by commanding officers 
should semain in appropriation.......................--.22.056.cscense 
STATES 
Claims against United States 
Property damage. (See Claims, military activities, property damage, 
loss, etc.) 
Detail of Federal employees. (See Details, States, municipalities, etc.) 
Federal aid, grants, etc. 
Activities related to specific authority 
Funds appropriated to carry out research, training, and other activities 
in medical and related sciences pursuant to sec. 301, Public Health Serv- 
ice Act, 42 U.S.C. 241 (Supp. IV) for protection and improvement of Na- 
tion’s health may be used to make grants-in-aid for activities designed 
to contribute to more effective communication in health field, sec. 301 (h) 
of act authorizing, upon recommendation of National Council, adoption 
of additional means to carry out activities authorized by sec. 301, and, 
therefore, communication research activities, relating to general pur- 
poses of sec. 301, may be supported from appropriated funds, however, 
where doubt exists as to particular type of communication matter of 
supporting activity by grants-in-aid should be submitted to Congress_-__-_ 
Federal statutory restrictions 
State law effect 
Requirement in sec. 331(c), Trade Expansion Act of 1962, 19 U.S.C. 
1971(c), that agreements with State employment security agencies pro- 
vide that unemployment insurance payments will not be denied or re- 
duced as result of trade readjustment payments is condition precedent to 
State agency’s participation in program and, even though certain States 
have unemployment insurance laws precluding agreements with such 
condition, it may not be omitted from agreements, and exceptions to any 
payments made under agreements which do not contain provisions of sec. 
331(c) would be required; however, in those cases where States have 
higher unemployment benefits than trade readjustment benefits they 
would be fully reimbursed for amount of unemployment insurance bene- 
fits paid so that participation in trade readjustment program would not 
rr i 
Federal-State conflict 
Assessments for improvements 
Construction of curbs, gutters and sidewalks along boundary of property 
leased by U.S. Govt. from Utah State University of Agriculture and Ap- 
plied Science for erection of forest service laboratory under 99-year 
lease may be regarded as construction on property which is in possession 
of Govt. so as to come within meaning of “Government-owned” property 
in sec. 9 of act of Oct. 23, 1962, 16 U.S.C. 555b, which makes Forest Serv- 
ice funds available for assessments by governmental units for construc- 
tion of sidewalks, curbs, or street paving along boundary of Govt-owned 
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STATES—Continued 
Federal-State conflict—Continued 
Assessments for improvements—Continued 
property, and, therefore, cost of constructing curbs, gutters and side- 
walks on leased property by Utah State University, which is agency of 
State of Utah, may be regarded as State assessment and reimbursable 
under act of Oct. 23, 1962 
Taxes. (See Taxes, State) 
STATION ALLOWANCES 
Military personnel 
Dependents 
Children, adopted 
Fact that natural father of two minor children who were adopted by 
their stepfather—enlisted man of U.S. Coast Guard—receives on basis of 
court ordered support basic allowance for quarters does not preclude 
stepfather from entitlement to transportation and cost of living allow- 
ance on account of stepchildren, pursuant to 37 U.S.C. 405 and 406, in- 
cident to duty assignment in Alaska, there being involved no duplicate 
credit of allowance to father and stepfather, dependent under 37 U.S.C. 
401 including stepchildren and adopted children dependent on service 
member, and Coast Guard, in accordance with 50 U.S.C. App. 1010, having 
made administrative determination of dependency of children on mem- 
ber, allowances claimed on basis of dependent stepchildren may be paid 
to member 
Evacuation 
Where overseas military member acquires wife—foreign national— 
after date of orders authorizing emergency evacuation of member to safe 
haven point and wife, pursuant to verbal orders authorizing her evacua- 
tion, travels to safe haven point and then to another country because of 
high cost of living at safe haven point, member may have amendment to 
travel orders issued after wife’s travel regarded as written confirmation 
of verbal orders given prior to travel so as to be entitled to emergency 
cost-of-living allowance while wife was in safe haven area; however, 
since both orders and amendment limited travel of evacuees to safe haven 
point, member is not entitled to emergency cost-of-living allowance after 
dependent for personal reasons left safe haven point 
Status of housing allowance 
Interim housing allowance which is authorized to members of uniformed 
services under par. 4302, Joint Travel Regs., and payable from date 
member procures non-Govt. family-type housing until arrival of depend- 
ents is not regarded as continuation of travel per diem, and fact that 
transfer of member is made under permissive orders which do not entitle 
member to travel and transportation expenses does not bar entitlement 
to housing allowance, and otherwise proper payments of interim housing 
allowance under permissive orders will not be questioned 
Temporary lodgings 
Conditions of entitlement 
Prior to effective date of orders 
When dependents of members of Navy assigned to vessel duty arrive in 
vicinity of overseas home port of vessel and occupy temporary lodgings 
prior to effective date of change of home port of vessel from U.S. to 
overseas home port, condition for entitlement to temporary lodging 





STATION ALLOWANCES—Continued 
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Military personnel—Continued 
Temporary lodgings—Continued 
Conditions of entitlement—Continued 
allowance, which is in nature of permanent change of station emolument, 
has not been met until new home port of vessel becomes member's per- 
manent duty station on effective date of orders and, therefore, members 
are not entitled to temporary lodging allowance prior to effective date of 
I BN BO in ete kcideind hecn ded beedinbaasdhe 
Dependents at station after member’s departure 

Member of Uniformed services authorized station allowances for depend- 
ents continuing to reside in vicinity of old overseas duty station when 
he was reassigned to restricted overseas duty station may be paid tem- 
porary lodging allowance on account of dependents who occupied hotel 
accommodations after vacating permanent living accommodations and 
shipment of household effects incident to member's transfer to U.S. even 
though he was not at old overseas station when transfer orders were 
received, payment of station allowances for dependents remaining at old 
station after member's departure to another overseas duty station in 
restricted area having been approved, as prescribed in sec. 4305, Jt. Trav. 
Regs., temporary lodging allowances provided under sec. 4303-1 may be 
authorized on same basis for dependents as if member had been on duty 
at old permanent station when he received orders transferring him 
Permissive transfer orders 
Since members of uniformed services arriving at new permanent duty 
stations overseas under permissive travel orders issued at their request 
for personal convenience are required to pay own travel and transporta- 
tion expenses under such permissive orders, temporary lodging allow- 
ance, which is in substance continuation of travel per diem to reimburse 
members for more than normal expenses directly attributable to change 
of station, are not payable; however, housing and cost-of-living allow- 
ances, which are based on average costs normally incurred on permanent 
duty overseas, are to be distinguished from costs incident to change of 
station and such allowances are payable to members___--------------- 


STATUTES OF LIMITATION 


Against United States 
Dual compensation violations. (Sec Compensation, double, collection 
of overpayments, waiver under act of Aug. 28, 1954, statute of limita- 
tions) 
Claims 
Date of accrual 
Record correction 
Correction of military records, pursuant to 10 U.S.C. 1552, changing 
status of enlisted member of uniformed services from discharged with 
severance pay for physical disability to placement of name on Temporary 
Disability Retired List does not permit measuring of 1-year period of 
member's entitlement to mileage for personal travel and transportation 
of dependents and household effects to home of selection from date he 
was notified of correction of records, pars. 4158-la, 7012-la and 8260-1, 
Joint Travel Regs., authorizing travel and transportation allowances 
whether member is retired for physical disability or placed on temporary 
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STATUTES OF LIMITATION—Continued 
Claims—Continued 
Date of accrual—Continued 

Record correction—Continued 
disability retired list, records correction provided no new or additional 
benefit to toll running of or affect measuring of member’s 1-year period 
of entitlement ; however, had entitlement at time of discharge been to 
home of record, correction of military records would have permitted him 
to select home and to be paid travel and transportation allowances 
within 1 year from date he was notified of record correction 

Transportation 

Date of accrual 
Supplemental payments 

Second supplemental bill for additional freight charges to transport 
scrapers, NOIBN, tractor drawn, from transit station, under Govt. bill of 
lading, received in GAO, Sept: 19, 1962, more than 3 years after payment 
of original transportation charges on Mar. 6, 1959, may not be paid on 
basis that claim was filed less than 3 years after payment of additional 
charges in Feb. 1962, 3-year statute of limitation provided by sec. 322, 
Transportation Act of 1940, as amended by Pub. L. 85-762, 49 U.S.C. 66, 
for filing claims cognizable by GAO, beginning to run from date of pay- 
ment of original charges and not from date of payment of supplemental 
claim, to permit otherwise could extend payment period indefinitely, 
defeating purpose of statute and, therefore, original transportation 
charges of carrier having been paid Mar. 6, 1959, claim for second 
supplemental bill received Sept. 19, 1962, is barred 

Foreign commerce 
Transportation charges claimed 4 years after accrual by Iranian Air- 
ways Company, operating outside U.S.—a foreign carrier not included 
in transportation contract and supporting its claim with domestic car- 
rier’s documents evidencing transfer of shipments overseas—is subject 
to Civil Aeronautics Act of 1938 (49 U.S.C, 401, et seq.), and thus to 
8-year statute of limitation prescribed in sec. 322, Transportation Act of 
1940, as amended (49 U.S.C. 66), irrespective of fact that U.S. did not 
contemplate doing business with foreign carrier, thereby limiting billing 
authority to domestic carrier subject to Civil Aeronautics Act of 1938, 
shipments considered deviations within terms of R. C. Lounsbury C.A.B. 
No. 259—single-factor through rates and routes tariff—Iranian Govt. 
having participated in tariff, whether or not holding foreign air carrier 
permit, is barred by 1940 act from claiming freight charges 

Transit privileges 
In transit shipments under Govt: bills of lading which originated in 1953 
but were not delivered at destination until after Aug. 26, 1958—date of 
act (49 U.S.C. 66) establishing 3-year limitation on claims for transpor- 
tation performed and paid for after such date—must be regarded as 
being performed within meaning of act when shipments were delivered 
at destination rather than when shipments originated ; therefore, since 
claims for additional freight charges were not received in GAO until 
more than 3 years after both performance of transportation and pay- 
ment, claims are barred by act. 
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STATUTORY CONSTRUCTION 
Effective date ; 
Member of uniformed services with nearly 16 years’ service who exe- 
cuted survivorship annuity election for wife on Oct. 4, 1961, same day 
President signed Pub. L. 87-381 which restricted from participation in 
Retired Serviceman’s Family Protection Plan beneficiaries of members 
electing under plan who retire for physical disability before completing 
18 years’ service and thereafter die of service-connected disability, may 
not have election considered as election made before date of act to come 
within savings provisions in sec. 8, and while time President signed act 
on Oct. 4, 1961, is not material, there is no evidence that actually proves 
act was signed after time member executed election; therefore, survivor 
annuity is not payable to widow incident to member’s death in Dec. 1961 
as a result of service-connected disability 
STORAGE 
Household effects 
Military personnel 
Involuntary moves to inadequate quarters 
Cost of drayage and nontemporary storage. of household goods of Air 
Force members stationed overseas in connection with involuntary moves 
under competent orders from rental housing to on-base Govt. quarters 
declared inadequate pursuant to 42 U.S.C. 1594j is the liability of Govt., 
assignment to inadequate quarters for convenience of member being 
inconsistent with regulations that do not require occupancy of inade- 
quate quarters, and members directed on basis of military need to occupy 
inadequate quarters are not considered to have voluntarily occupied in- 
adequate quarters for personal reasons, and are not indebted for the stor- 
age and drayage costs paid by Govt., therefore, amounts collected may be 
refunded ; however, members are subject to appropriate rental charge 
for occupancy of inadequate public quarters 
Temporary 
Conditions 
Beyond control of member 
Temporary storage of household effects in connection with shipment from 
nontemporary storage to home or place of residence selected by member 
of uniformed service upon retirement, which under par. 8260-3, Joint 
Travel Regs., is precluded on basis there is no need for temporary stor- 
age, member having 1 year to select home following retirement ordi- 
narily will be prepared when requesting shipment from nontemporary 
storage to accept goods on arrival, may be authorized when circum- 
stances beyond control of member arise after shipment from nontempo- 
rary storage necessitate temporary storage at destination, and par. 
8260-3 amended accordingly, purpose of regulation, implementing 37 
U.S.C. 404(a), being to authorize at Govt. expense transportation of 
household effects to place where member goes to reside following retire- 


SUBSISTENCE 
Per diem 
Fractional days 
Daylight saving v. standard time 
Under sec. 6.9a, Standardized Government Travel Regs., prescribing use 
of standard time in setting time of arrival and departure for per diem 
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SUBSISTENCE—Continued 
Per diem—Continued 
Fractional days—Continued 
Daylight saving v. standard time—Continued 

purposes for absence from official station of more than 24 hours, em- 
ployee of Govt. under orders for estimated 6 days of temporary duty 
whose return by air to official station constructively occurred at 6:30 
a.m. daylight saving time is not entitled to $4 claimed for one quarter 
day’s per diem, sec. 6.9a requiring that scheduled 6:30 a.m. local time of 
arrival at airport be converted to corresponding eastern standard time 


Military personnel 
Amendment or revocation of orders 

When temporary duty orders, which specify that member of uniformed 
services is not to report to new station prior to particular date, are 
directed to be modified because member for personal reasons has arrived 
at temporary duty station in advance of reporting date but member does 
not receive notice of change until sometime after responsible officer at 
station received modification directive, orders may not be regarded as 
effectively amended until member receives notice of amendment changing 
early reporting restriction in original orders and, therefore, member 
may only be paid per diem for temporary duty from date of notice of 
amended orders 


Medical treatment transfers 
Navy enlisted member who, subsequent to assignment for temporary 
duty for hospital treatment, is transferred to original permanent duty 


station for temporary duty pending action on medical survey may not 
have temporary duty assignment for medical treatment regarded as 
conclusive detachment from permanent duty station but rather as con- 
tingent detachment dependent upon further developments and, there- 
fore, during period of hospitalization and upon reassignment original 
station remained member’s permanent duty post until placement on 
temporary disability retired list and per diem for period of temporary 
duty at permanent station is not authorized 
Reduction 
Quarters and messing facilities furnished 
Courier services 

Performance of temporary duty as courier officer in charge of three other 
members designated as guards to accompany classified security shipment 
by rail under orders providing that escort personnel furnish own rations, 
cooking facilities, and sleeping equipment in order to remain with ship- 
ment does not entitle officer to per diem in excess of $8 rate prescribed 
by par. 4205-5 (a) (1), Joint Travel Regs., on basis that sleeping accom- 
modations will be furnished member while traveling to place at which 
temporary duty is to be performed, and although officer furnished own 
rations, cooking facilities, and sleeping equipment, travel by surface 
common carrier is within contemplation of par. 4205-5(a) (1), $8 reduc- 
tion in per diem rate being based on premise that member while travel- 
ing would not have to procure lodgings and that he would not incur 
expenses for quarters 
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SUBSISTENCE—Continued 


Per diem—Continued 
Military personnel—Continued 
Temporary duty 

Simultaneous with active duty 
Members of Air National Guard ordered to active duty for short periods 
of time and placed on temporary duty for identical periods who on 
majority of total number of days involved in active duty assignments 
traveled to and from places to which they flew while participating in 
overwater navigational flights may be paid per diem for period of travel 
pursuant to par. 6001, Jt. Trav. Regs., authorizing travel and transporta- 
tion allowances for reservists ordered to active duty training, even 
though under implementing Air National Guard Reg., members are not 
entitled to per diem for period of temporary duty, regulation in accord 
with par. 6001, prescribing that no travel per diem allowances are pay- 
able for any period member is at training duty station providing that 
temporary station is training station when no duty is performed at 
ee i tice eicadeeccccstetinediibnaddnninnndwicem cme 

Time limitation 
Change of temporary duty orders, which assigned group of Navy mem- 
bers to temporary duty for short period while vessel was being fitted out 
until its commissioning date, to terminate temporary duty and make 
assignment to same place which was home port of vessel permanent 
change of station when it was learned that commissioning date had been 
rescheduled for more than 6 months later is proper under par. 3002-4, 
Navy Travel Instructions, which provides with respect to secretarial 
approval for prolonged extensions of temporary duty beyond 6 months 
that date for computing 6 months will be from date of determination to 
order extension rather than from date of previously rescheduled com- 
missioning date and, therefore, per diem for temporary duty terminated 
on date members were notified of permanent change of station_____---- 

Training or school assignment 

Califano Case 
Navy officer whose orders to temporary duty under instruction and sub- 
sequent assignment to designated vessel were canceled before he was 
required to report to vessel because of extended period of hospitalization 
is regarded as having designated post of duty aboard vessel upon com- 
pletion of temporary duty, even though cancellation of unexecuted orders 
relieved him of requirement to report to vessel, so that principle in 
Califano v. U.S., 145 Ct. Cl. 245, precluding per diem in absence of desig- 
nated post of duty away from which travel can be performed is not for 
application and, therefore, when member was found to be fit for duty 
and reported for temporary duty pending receipt of permanent orders 
he is considered in status for entitlement to per diem____..___------- 
Reduction 
Quarters furnished 

Foreign government 
Quarters furnished by Govt. of Guam to Federal employees traveling on 
official business in buildings acquired by Guamanian Govt. under organic 
act of Aug. 1, 1950, 48 U.S.C. 1421f, or subsequently constructed, are not 
lodgings furnished by Federal Govt. agency within purview of sec. 6.7, 
Stand. Govt. Trav. Regs., rentals paid by employees upon deposit in 
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SUBSISTENCE—Continued 
Per diem—Continued 
Reduction—Continued 
Quarters furnished—Continued 
Foreign government—Continued 
Treasury of Guam becoming available for benefit of people and Govt. of 
Guam; therefore, no deduction is required to be made from authorized 
eg a ar 
TAXES 
Federal 
Set-off 
Agriculture payments. (See Set-Off, agriculture payments, tax debts, 
assignment effect) 
State 
Sales 
Illinois 
Contractor required to pay Illinois Retailers’ Occupation tax on sales to 
U.S. prior to Navy instructions not to pay tax, or if required to do so, 
to pay under protest, may not be denied reimbursement on basis of sub- 
sequent judicial determination that taxing statute was invalid, and 
amount of tax refunded to contractor, reported by Dept. of Navy to 
Justice Dept., will be considered in negotiations with State of Illinois to 
effect settlement of tax claims that have resulted from Olin Mathieson 
holding (202 F. Supp. 757, affirmed 371 U.S. 21) that Illinois Retailers’ 
Occupation tax as applied to sales to U.S. from Aug. 1, 1953 to Aug. 1, 
1961 is unconstitutional 
TELEPHONES 
Billing procedure 
Long distance calls 
Certification requirement 
Flat rate charge against departments and agencies for use of telephone 
lines under Federal Telecommunications System, without regard to 
number or length of calls made, is rental payment for lease of lines 
rather than payment for long distance tolls within meaning of 31 U.S.C. 
680c which requires certifications to support payments, and similarly 
payment of intragovernmental distribution charge which is based on 
number of calls between points and length of time consumed is not 
payment for long distance telephone calls and, therefore, certification 
is not required for such payments 
TIME 
Daylight saving v. standard 
Conversion effect 
Under sec. 6.9a, Standardized Government Travel Regs., prescribing use 
of standard time in setting time of arrival and departure for per diem 
purposes for absence from official station of more than 24 hours, em- 
ployee of Govt. under orders for estimated 6 days of temporary duty 
whose return by air to official station constructively occurred at 6:30 
a.m. daylight saving time is not entitled to $4 claimed for one quarter 
day’s per diem, sec. 6.9a requiring that scheduled 6:30 a.m. local time of 
arrival at airport be converted to corresponding eastern standard time 
hour, 5:30 a.m 


758-984 O-65—64 
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TRANSPORTATION 
Accessorial charges 
Warehouseman 
Direct payment 
Warehouse handling and storage-in-transit charges due on shipment of 
household goods of member of armed services tendered by transportation 
officer under Govt. bill of lading to line-haul carrier indebted to U.S. for 
overcharges in unrelated transportation transactions allowed in bank- 
ruptcy proceedings but remaining unpaid due to insufficient assets, may 
not be allowed warehouseman, whose designation as consignee on bill of 
lading creates no privity of contract with U.S. and, therefore, no liability 
on part of Govt. for unpaid accessorial charges, contract to pack, trans- 
port, store and deliver goods at destination being single unified trans- 
action, payment for services performed cannot be split into component 
parts, and line-haul carrier is entitled to payment for services under 
contract, and amount owing will be applied to reduce carrier’s indebted- 
Oe hs a a ce kde Li ckienk mccadcandeeneekesdene 
Automobiles 
Military personnel 
Ferry fares 
Member of uniformed services traveling under competent orders by pri- 
vately owned automobile from duty station in U.S. to permanent duty 
station in Alaska may not be paid cost of vessel service used for portion 
of trip in Alaska on basis service was transoceanic and not ferry service, 
payment of mileage allowance to member, in accordance with par. 4159-3, 
Joint Travel Regs., issued pursuant to 37 U.S.C. 404, constituting com- 
mutation of all transportation expenses, including ferry fares and bridge, 
road, and tunnel tolls, in absence of express provision to contrary, in 
view of par. 4159-1, which in providing reimbursement for transoceanic 
travel in addition to payment of mileage excludes from its scope travel 
to and from points in U.S. and Alaska, and par. 4159-3, which author- 
izes that reimbursement for travel to and from Alaska by privately 
owned automobile shall be on mileage basis 
Bills 
Evidence requirement 
Twenty-five dollars or more 
Authority to waive requirement that Govt. suppliers furnish receipted 
freight bills to support reimbursement claims for freight charges prepaid 
in amounts less than $25 and included in billings to Govt. (B-121220, 
Aug. 2, 1957) may not be extended to cover invoices containing charges 
for prepaid freight in amounts over $25, receipted freight bills serving 
as documentary evidence to establish that Govt. bore transportation 
charges and is real party—in—interest in recovery of overcharges or repa- 
rations, and unearned freight in loss and damage claims, however, if un- 
available, there may be accepted unreceipted freight bill required by 49 
C.F.R. 142.8 and 188.3, certified carrier’s invoice evidencing payment, 
and copy of voucher reimbursing contractor, but when documents are 
retained under contract records provision, unreceipted freight bill will be 
acceptable provided contractor certifies that freight charges were paid 
and that evidence of payment will be furnished upon request. B-121220, 
Aug. 2, 1957, modified 
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TRANSPORTATION—Continued 
Dependents 
Death of employee 
En route to new station 
Although employee who takes sick while en route with dependents to new 
duty station would be entitled to mileage and per diem to place of leave 
and per diem during period of hospitalization not in excess of 14 days, 
death of employee at place of leave before reporting to new station 
terminates any rights to further transportation of dependents and house- 
hold effects so that, in absence of any statute authorizing payment when 
employees die during official travel in U.S., widow may not be reimbursed 
for travel beyond place of death or for the expense of having household 
effects returned from new duty station 
Military personnel 
Active travel requirement 
When Navy members are transferred from sea duty to sea duty involv- 
ing vessels having same home yard and home port—considered perma- 
nent station under 37 U.S.C. 406 with same status as any other duty 
station—there is no entitlement to transportation of dependents and 
household effects at Govt. expense, no permanent change of station hav- 
ing occurred, and par. 7063 of Joint Travel Regs. authorizing trans- 
portation of dependents at Govt. expense from old home yard or old home 
port of vessel to new home yard or new home port, in accordance with 
par. 7056, Navy Travel Instructions, not applying to transfers between 
vessels having same home yard and home port, Joint Travel Regs. may 
not be revised to authorize such transportation 
Advance travel of dependents 
Two transfers 
Navy enlisted member relieved from duty on board U.S.S. Black, home 
port Long Beach, Calif., and assigned to temporary duty at Boston Naval 
Shipyard in connection with fitting out U.S.S. Worden, home port San 
Diego, Calif., and to duty on board vessel when commissioned, is entitled 
to payment for advance travel of dependents to Fall River, Mass., in 
amount not to exceed monetary allowance for distance between two 
home ports—Long Beach to San Diego—and to dislocation allowance, 
notwithstanding orders issued by Worden directing member to report 
to U.S.S. Leahy at Boston (home port, Charleston, S.C.), transfer to be 
effected at no cost to Govt., member having reported on board Worden 
prior to being transferred, compliance with initial orders directing per- 
manent change of station entitles him to transportation for dependents 
not to exceed travel from Long Beach to San Diego, and to dislocation 
allowance under 37 U.S.C. 406 and 407 
Amendment or revocation of orders 
Military officer who on basis of amended orders authorizing concurrent 
travel of dependents to overseas station, originally disapproved, claims 
transportation allowances for travel of dependents to and from perma- 
nent home selected upon denial of concurrent travel, less reimbursement 
made for travel from old station to port of embarkation, is not entitled to 
payment, act of Dec. 23, 1963 (37 U.S.C. 406a), authorizing travel and 
transportation allowances for travel performed under orders that are 
canceled, revoked, or modified to direct member’s return to station from 


which being transferred, or to different station, not being for applica- 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Amendment or revocation of orders—Continued 
tion, even though original disapproval of concurrent travel of depend- 
ents was withdrawn, amended orders not having directed member to 
return to his old station, or to make different change of station 
Children 
Parents divorced. See Transportation, dependents, military per- 
sonnel, divorce, separation, etc., children’s custody transferred to 
member) 
Dislocation allowance 
First duty station 
From training assignment 
Enlisted member of Air Force who was paid travel and transportation 
allowances for dependents, including dislocation allowance, when he was 
ordered to Officers’ Candidate School and who, upon completion of school 
and appointment as officer, is ordered to new permanent duty station 
may have further travel of dependents regarded as travel to first duty 
station incident to officer status for entitlement to transportation allow- 
ances and to dislocation allowance 
Enlisted member who, after graduation from Officers’ Training School— 
which was member’s temporary duty station during instruction period— 
is discharged, and appointed as officer at old permanent duty station, 
without break in service, and immediately reassigned to new permanent 
duty station may have orders which discharged him from service to 
continue as officer regarded as detachment from old station and assign- 
ment to new station and, therefore, dislocation allowance incident to 
change of station when ordered in conjunction with separation for 
purpose of reentry at same station, without break in service, is payable 
to member along with transportation allowance for dependent’s travel 
to new station 
Marital status disruption 
Where member of uniformed services en route to new permanent duty 
station leaves his dependents at place where divorce proceedings are 
begun and, a month later, after member has gone alone to new station, 
upon being granted divorce decree requiring member to contribute to 
support of his minor children, his former wife and children travel to 
another location, dependents’ travel may be considered as being per- 
formed incident to change of station for payment of dislocation allow- 
ance provided that, where during travel there is disruption of marital 
status, evidence shows that member supplied or paid for transportation 
beyond place disruption occurred; therefore, travel allowance not to 
exceed cost from old to new station, and dislocation allowance are 


Moves within same city, etc. 
Naval member transferred to ship that upon commissioning will have 
same home port as his old permanent station is not entitled to dislocation 
allowance authorized by 37 U.S.C. 407(a), par. 9003-7, Joint Travel 
Regs., providing that dislocation allowance is not payable for any per- 
manent change of station between stations located within same corporate 
limits of same city 
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Dependents—Continued 
Military personnel—Continued 
Dislocation allowance—Continued 
Reenlistments 
Discharge at another station 

Army member who subsequent to discharge and reenlistment overseas 
remained at overseas station sometime before returning to U.S. for re- 
lease but who before release was effected was reassigned to new station 
in U.S. may have orders directing release which was never accomplished 
regarded as permanent change of station rather than transfer to separa- 
tion point for discharge and reenlistment which would preclude entitle- 
ment to dislocation allowance and, therefore, upon transfer to new 
permanent duty station member became entitled to dislocation allowance_ 

Vessel and port changes 
Navy enlisted member relieved from duty on board U.S.S. Black, home 
port Long Beach, Calif., and assigned to temporary duty at Boston Naval 
Shipyard in connection with fitting out U.S.S. Worden, home port San 
Diego, Calif., and to duty on board vessel when commissioned, is entitled 
to payment for advance travel of dependents to Fall River, Mass., in 
amount not to exceed monetary allowance for distance between {wo home 
ports—Long Beach to San Diego—and to dislocation allowance, notwith- 
standing orders issued by Worden directing member to report to U.S.S. 
Leahy at Boston (home port, Charleston, S.C.), transfer to be effected 
at no cost to Govt., member having reported on board Worden prior to 
being transferred, compliance with initial orders directing permanent 
change of station entitles him to transportation for dependents not to 
exceed travel from Long Beach to San Diego, and to dislocation allow- 
ence MNEet Se UBC: GO GR WWiicccvtttitcccciincnciccsdctanamnndees 

Divorce, separation, etc. 

Children’s custody transferred to member 
Fact that natural father of two minor children who were adopted by 
their stepfather—enlisted man of U.S. Coast Guard—receives on basis 
of court ordered support basic allowance for quarters does not preclude 
stepfather from entitlement to transportation and cost of living allow- 
ance on account of stepchildren, pursuant to 37 U.S.C. 405 and 406, inci- 
dent to duty assignment in Alaska, there being involved no duplicate 
credit of allowance to father and stepfather, dependent under 37 U.S.C. 
401 including stepchildren and adopted children dependent on service 
member, and Coast Guard, in accordance with 50 U.S.C. App. 1010, 
having made administrative determination of dependency of children 
on member, allowances claimed on basis of dependent stepchildren may 
DO. DOE TO GN paidiiccticinkciddimatieniendinadtenninietmiseeibionn 

Travel completion 
Where member of uniformed services en route to new permanent 
duty station leaves his dependents at place where divorce proceedings 
are begun and, a month later, after member has gone alone to new 
Station, upon being granted divorce decree requiring member to con- 
tribute to support of his minor children, his former wife and children 
travel to another location, dependents’ travel may be considered as being 
performed incident to change of station for payment of dislocation 
allowance provided that, where during travel there is disruption of 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Divorce, separation, etc.—Continued 
Travel completion—Continued 

marital status, evidence shows that member supplied or paid for trans- 
portation beyond place disruption occurred ; therefore, travel allowance 
not to exceed cost from old to new station, and dislocation allowance 
are payable 

Tliness 
Navy member’s dependents who were .authorized, incident to minor 
child’s illness, to return from overseas station to place in U.S. for de- 
pendent’s hospitalization, and who subsequently travel to member’s home 
of record incident to child’s death and burial may not have travel 
beyond place of hospitalization designated as ultimate destination in 
orders issued under par. 7009-3, Jt. Trav. Regs., regarded as authorized 
travel for reimbursement purposes and, therefore, travel allowance 
payable to member is limited to cost of dependents’ travel from over- 
seas station to place of hospitalization and from there to member's 
new station under orders which authorized his reassignment to duty 
ee re bis ce aa Sebi ccendeiedndals 

Permanent change of station requirement 
When Navy members are transferred from sea duty to sea duty involv- 
ing vessels having same home yard and home port—considered per- 
manent station under 37 U.S.C. 406 with same status as any other duty 
station—there is no entitlement to transportation of dependents and 
household effects at Govt. expense, no permanent change of station hav- 
ing occurred, and par. 7063 of Joint Travel Regs. authorizing transpor- 
tation of dependents at Govt. expense from old home yard or old home 
port of vessel to new home yard or new home port, in accordance with 
par. 7056, Navy Travel Instructions, not applying to transfers between 
vessels having same home yard and home port, Joint Travel Regs. may 
not be revised to authorize such transportation 

Permanent v. temporary changes of station 
Determination of effective date of permanent change of station for travel 
and transportation allowances for Navy members assigned to shore- 
based mobile unit when entire movement of unit is not made simul- 
taneously is dependent upon actual location of member’s basic duty 
assignment rather than upon location of military unit or to adminis- 
trative announcement of effective date of change; therefore, effective 
date of station change for member of such shore-based mobile unit is 
date on which member is required to commence travel to new station 
for purpose of remaining at and performing his normal duties at new 
station, and it is immaterial whether travel is performed before or 
after announced effective date of change 

Status change 
Enlisted members of uniformed services who prior to selection for Offi- 
cers’ Candidate School or Officers’ training school were in ineligible pay 
grade precluding entitlement to transportation for dependents at Govt. 
expense may, upon completion of school, appointment and order to 
active duty as officers, be considered same as individuals appointed 
from civilian life so that old permanent duty station will be disregarded 
and travel and transportation allowances for dependents may be al- 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 

Status change—Continued 
lowed on basis of travel from home or place from which ordered to 
active duty to first duty station incident to officer status 
Enlisted member of Air Force who was not in eligible pay grade for 
transportation of dependents when ordered to Officers’ Candidate School 
and who, upon completion of school and appointment as officer, is ordered 
to new permanent duty station may have travel of dependents from 
school to new station regarded as travel incident to appointment of 
members from civilian life to first duty station after commissioning 
as officers, and is entitled to travel and transportation allowances for 
dependents 

Temporary duty 

Status 

Navy members ordered to temporary duty in connection with fitting out 
vessel, to be followed by duty aboard vessel when commissioned—des- 
ignated home port of vessel to be permanent duty station from which 
members were transferred—are not entitled to payment for travel of 
dependents incident to delayed commissioning of vessel, for although 
members’ orders did not specifically provide period of time for tem- 
porary duty, they did imply temporary duty limited to fitting out ves- 
sel, and bona fide extension of temporary duty did not place such duty 
in indeterminate status contemplated by par. 7007-1, Joint Travel 
Regs., for entitlement to dependents’ travel, and members’ orders in 
substance being change in station orders to vessel with intervening 
periods of temporary duty, there is no basis for reimbursing them for 
travel of dependents 

Vessel and port changes 
When Navy members are transferred from sea duty to sea duty involv- 
ing vessels having same home yard and home port—considered perma- 
nent station under 37 U.S.C. 406 with same status as any other duty 
station—there is no entitlement to transportation of dependents and 
household effects at Govt. expense, no permanent change of station 
having occurred, and par. 7063 of Joint Travel Regs. authorizing 
transportation of dependents at Govt. expense from old home yard or 
old home port of vessel to new home yard or new home port, in accord- 
ance with par. 7056, Navy Travel Instructions, not applying to transfers 
between vessels having same home yard and home port, Joint Travel 
Regs., may not be revised to authorize such transportation 


Navy enlisted member relieved from duty on board U.S.S. Black, home 
port Long Beach, Calif., and assigned to temporary duty at Boston 
Naval Shipyard in connection with fitting out U.S.S. Worden, home port 
San Diego, Calif., and to duty on board vessel when commissioned, is 
entitled to payment for advance travel of dependents to Fall River, 
Mass., in amount not to exceed monetary allowance for distance between 
two home ports—Long Beach to San Diego—and to dislocation allow- 
ance, notwithstanding orders issued by Worden directing member to 
report to U.S.S. Leahy at Boston (home port, Charleston, S.C.), transfer 
to be effected at no cost to Govt., member having reported on board 
Worden prior to being transferred, compliance with initial orders direct- 
ing permanent change of station entitles him to transportation for de- 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Vessel and port changes—Continued 
pendents not to exceed travel from Long Beach to San Diego, and to dis- 
location allowance under 37 U.S.C. 406 and 407 
Household effects 
Commutation 
Privately owned vehicle use 
Actual v. minimum weights 
Upon permanent change of station employee who transported house- 
hold effects by privately owned automobile is entitled to reimbursement 
at commuted rate based on actual weight moved, rather than minimum 
weight included in Commuted Rate Schedule for Transportation of 
Household Effects and sec. 2.1d, Bur. of Budget Circular A-56, dated 
Apr. 30, 1962, minimum weight provisions being intended to enable 
appropriate reimbursement by Govt. to employees required to make pay- 
ments to carriers on basis of established minimum weights although 
actually shipping lesser amounts and not to grant increased benefits to 
employees who move their household effects by privately owned auto- 
mobiles and do not have charge based on minimum weight 
Death of employee 
En route to new station 
Although employee who takes sick while en route with dependents to 
new duty station would be entitled to mileage and per diem to place of 
leave and per diem during period of hospitalization not in excess of 14 
days, death of employee at place of leave before reporting to new station 
terminates any rights to further transportation of dependents and 
household effects so that, in absence of any statute authorizing payment 
when employees die during official travel in U.S., widow may not be 
reimbursed for travel beyond place of death or for the expense of having 
household effects returned from new duty station 
Military personnel 
After acquired 
Prohibition in par. 8000-2, item 10, Jt. Trav. Regs., that household goods 
acquired by member of uniformed services after effective date of perma- 
nent change of station orders may not be transported at Govt. expense, 
except household goods purchased in U.S. when shipped to overseas sta- 
tion, may be waived for equipment serviceable on effective date of orders 
and replaced because of breaking down, wearing out, or otherwise be- 
coming useless after such date and before date goods are turned over 
to transportation officer or carrier for shipment, and Jt. Trav. Regs. may 
be amended to authorize shipment, within authorized weight allowances, 
of bona fide replacements of articles in possession of member on effective 
date of orders, but exception may not be extended to retirement or 
separation from service cases 
Change of assignment at same installation 
When Navy members are transferred from sea duty to sea duty involv- 
ing vessels having same home yard and home port—considered perma- 
nent station under 37 U.S.C. 406 with same status as any other duty 
station—there is no entitlement to transportation of dependents and 
household effects at Govt. expense, no permanent change of station hav- 
ing occurred, and par. 7063 of Joint Travel Regs. authorizing transporta- 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Change of assignment at same installation—Continued 
tion of dependents at Govt. expense from old home yard or old home 
port of vessel to new home yard or new home port, in accordance with 
par. 7056, Navy Travel Instructions, not applying to transfers between 
vessels having same home yard and home port, Joint Travel Regs. may 
not be revised to authorize such transportation 
Packing, crating, drayage, etc. 
Involuntary moves to inadequate quarters 
Cost of drayage and nontemporary storage of household goods of Air 
Force members stationed overseas in connection with involuntary moves 
under competent orders from rental housing to on-base Govt. quarters de- 
clared inadequate pursuant to 42 U.S.C. 1594j is liability of Govt., assign- 
ment to inadequate quarters for convenience of member being incon- 
sistent with regulations that do not require occupancy of inadequate 
quarters, and members directed on basis of military need to occupy 
inadequate quarters are not considered to have voluntarily occupied 
inadequate quarters for personal reasons, and are not indebted for the 
storage and drayage costs paid by Govt., therefore, amounts collected 
may be refunded; however, members are subject to appropriate rental 
charge for occupancy of inadequate public quarters 
Storage. (Sce Storage, household effects) 
Rates 
Aggregate of intermediate v. through 
Destination rate 
Fact that ultimate destination—Florida—of shipment weighing 1,782 
pounds moving from State of Washington was not destination prescribed 
in one of tariffs employed to determine lowest combination of intermedi- 
ate rates in absence of single factor through rate applicable over route 
of movement used does not preclude application of minimum charge 
rate based on 1,000 pounds to New Orleans provided in tariff for combina- 
tion of motor carriers that had handled shipment, and use of a 7,500 
pound minimum weight to compute lowest combination of intermediate 
rates to New Orleans resulted in overcharge to Govt., nothing in tariff 
indicating destination rate to New Orleans required different interpreta- 
tion for delivery to consignee than for delivery to terminal for con- 
tinued movement, and interpretation of word “destination” to mean 
destination of rate factor going to make up through combination rate, 
validates use of actual weight in computing charge to New Orleans 
Remains 
Death of employee en route to new station 
Employee who dies at place of leave en route to new duty station may 
be regarded as in travel status during period of leave within meaning of 
act of July 8, 1940, 5 U.S.C. 103a, authorizing payment of expenses of pre- 
paring and transporting remains of employee who dies in travel status 
to home, official station or other appropriate place of interment, even 
though for travel reimbursement purposes period of leave interrupted 
travel status; therefore, costs of preparation and transportation of re- 
mains may be paid not to exceed monetary limitations prescribed in 
BC BUG, Giare Se kkcies tities omnia 128 
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TRANSPORTATION—Continued 
Routes 
Misrouted shipments 
Liability for excess charges 

Common law rule 
Although common law rule that action by motor carrier challenging in 
post-shipment litigation reasonableness of carrier’s charges has been 
held not to survive passage of Motor Carrier Act on basis that such rule 
is inconsistent with statutory regulation (7.1.M.E., Inc. v. U.S., 359 U.S. 
464), common law rule that action by shipper for misrouting unrouted 
shipment over other than cheapest available route survived passage of 
Motor Carrier Act (Hewitt-Robins, Inc. v. Eastern Freight-Ways, Inc., 
371 U.S. 84 (1962) 

Destination carrier 
Destination motor carrier that had Govt. bill of lading indicating that 
unrouted shipment was misrouted and that shipper was entitled to lowest 
available charge under regularly published tariff when it presented its 
bill for payment is not only chargeable with knowledge of proper rate 
under tariff but is carrier that had opportunity of charging carrier that 
misrouted shipment with excess charges and of assessing any other con- 
necting carriers its proper proportion of actual route-of-movement 
charges thereby eliminating any circuity of action in collecting excess 
charges and, therefore, recovery of excess transportation charges from 
destination carrier is proper 
Although delivering carrier in multiple carrier movement of unrouted 
shipment was not responsible for misrouting shipment over other than 
lowest rated route provided by tariff, such carrier when it claimed and 
received payment for services had in its possession Govt. bill of lading 
which evidenced unrouted shipment and misrouting and in such case 
Govt. is not required to become involved in circuity of action entailed 
by collection of excess charges from one carrier and refund of same 
charges by another; therefore, administrative deduction from amounts 
due delivering carrier is proper 

General rule 
In transportation of unrouted Govt. shipments by motor carrier, initial 
carrier has duty of forwarding shipment over lines of connecting car- 
riers via route which produces lowest total charge to Govt. and failure 
of carrier to forward shipment over lowest applicable rate route makes 
it guilty of misrouting and liable for excess transportation charges_ 

Jurisdiction 
Action for recovery of excess transportation charges from destination 
motor carrier for misrouting of unrouted Govt. shipment over other than 
lowest rated route as provided in regularly published and filed tariff is 
not action relating to determination of reasonableness or unreasonable- 
ness of motor carrier practices which is matter within primary jurisdic- 
tion of Interstate Commerce Comm. but is in view of holding in Hewitt- 
Robins, Inc. v. Eastern Freight-Ways, Inc., 371 U.S. 84 (1962), to effect 
that common law action for misrouting against carrier survived passage 
of Motor Carrier Act, an action within jurisdiction of GAO under sec. 
305 of Budget and Accounting Act, 1921, 81 U.S.C. 71, which is required 
in settlement of claims to consider substantive defenses of law 
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TRANSPORTATION—Continued 
Routes—Continued 
Misrouted shipments—Continued 
Liability for excess charges—Continued 

Jurisdiction—Continued 
When motor carrier claims or is paid freight charges on unrouted Govt. 
shipment forwarded over route producing charges in excess of those over 
lower rated route as provided by tariff there is presumption of partial 
invalidity of higher charges claimed or paid and for GAO in settlement 
of transportation accounts to sanction use of public funds for payment 
of such higher freight charges would violate duty imposed upon GAO to 
reject claims of doubtful validity 

Set-off propriety 
When in connection with routing of unrouted Govt. shipment over route 
producing freight charges in excess of those over lower rated route as 
provided by tariff, validity of charges is questioned by GAO and carrier 
is requested to refund difference, such difference represents presumptive 
misrouting damages, and, even though such misrouting damages are not 
overcharges as defined in sec. 322, Transportation Act of 1940, 49 U.S.C. 
66, for collection by set-off under that section, they are for recovery 
by administrative deduction from amounts due carrier by GAO under 
coma: SAW GiGi SE 6 UB casincicedscmscemannncbeaanme 

Special rate shipments 
Initial motor carrier that was tendered unrouted Govt. shipments subject 
to special rate quotation authorized under sec. 22 of Interstate Com- 
merce Act, 49 U.S.C. 22(1), and forwarded shipments over lines of 
connecting carriers other than carriers participating in special rate 
quotation is, in absence of any evidence that destination carrier had 
knowledge of misrouting, the carrier responsible for misrouting and, 
therefore, the carrier liable for excess transportation charges 

Tariff shipments 
In transportation of Govt. shipments which are subject to rates and 
routes provided in interstate tariffs regularly published and filed with 
Interstate Commerce Commission, all carriers participating in move- 
ment are charged with knowledge of legally published tariff rates or 
charges 
Statutes of limitation. (See Statutes of Limitation, claims, transporta- 

tion) 

Storage. (See Storage) 
Unearned freight 
Freight charges on Govt. cargo shipped under Military Sea Transporta- 
tion Service contract which permitted partial payment after sailing of 
vessel from port of loading but did not contain language that could be 
construed as making prepaid freight fully earned upon loading regard- 
less of whether cargo is delivered at destination must be regarded as 
unearned and at risk of vessel operator; therefore, freight on Govt. 
cargo loaded on vessel subject to general average incident as result of 
fire should contribute in general average along with cargo and ship 
and vessel operator is liable therefor 
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TRANSPORTATION—Continued Page 

Vessels 

American 

Cargo preference 
Trainship service 
Use of trainship service between U.S. and Alaska to move military 
cargo in rail cars which are transferred without unloading to foreign 
built and foreign registered ship for ocean segment of trip and, after 
arrival at Alaskan port, continue on tracks to destination under single 
through bill of lading is not use of rail service but transportation by sea 
on foreign vessel in violation of Cargo Preference Act of 1904 (10 U.S.C. 
2631), requiring shipments of defense supplies to move on American ves- 
sels, in view of purpose of preference statutes to protect American 
shipping from foreign competition and classification of seatrain serv- 
ice, which is comparable to trainship service, as common carrier by 
water and, therefore, Defense Dept. does not have authority to utilize 
EE re ee CIN ina iveiiviimecccccnttsnccnceccdsnsaccns 792 
TRAVEL EXPENSES 

Customs employees’ overtime inspection duty 

Party-in-interest liability 
The long-established holding that travel expenses of customs employees 
incident to unlading of vessels or vehicles at night, on Sunday or holi- 
day are not chargeable to master, owner or agent of vessel or vehicle 
under sec. 5 of act of Feb. 13, 1911, as amended, 19 U.S.C. 267, which 
directs charging of extra compensation to party-in-interest but does not 
mention travel expenses, is reaffirmed___..__.._._---__--_---_---------- 101 
Travel of customs employees incident to unlading of vessels or vehicles 
at night, on Sunday or on holiday is travel on official business for which 
customs appropriations are available and requiring party-in-interest to 
provide transportation before overtime request is granted would in 
effect be augmentation of appropriation; therefore, plan to require 
owner or agent of vessel or vehicle to furnish transportation is not au- 
NN i dates cs ccctn chosen sh machine asada an Sends ta eon ebook eon agitate 101 
Military personnel 

Ferry fares 

Alaska ferry system 

Member of uniformed services traveling under competent orders by pri- 
vately owned automobile from duty station in U.S. to permanent duty 
station in Alaska may not be paid cost of vessel service used for portion 
of trip in Alaska on basis service was transoceanic and not ferry serv- 
ice, payment of mileage allowance to member, in accordance with par. 
4159-3, Joint Travel Regs., issued pursuant to 37 U.S.C. 404, constituting 
commutation of all transportation expenses, including ferry fares and 
bridge, road, and tunnel tolls, in absence of express provision to contrary, 
in view of par. 4159-1, which in providing reimbursement for trans- 
oceanic travel in addition to payment of mileage excludes from its scope 
travel to and from points in U.S. and Alaska, and par. 4159-3, which au- 
thorizes that reimbursement for travel to and from Alaska by privately 
owned automobile shall be on mileage basis.__....._....--_.---------- 302 
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TRAVEL EXPENSES—Continued 


Military personnel—Continued 

Reservists 

Travel incident to hospitalization 

Mileage, or transportation requests and meal tickets, or per diem for 
travel of members of Reserve components of uniformed services incident 
to hospitalization, rehospitalization, and return home not having been au- 
thorized under 10 U.S.C. 3687, 3721 (Army), 6148 (a) and (b) (Navy), 
8687, 8721 (Air Force), and-32 U.S.C. 318 (National Guard), providing 
disability benefits for members, Joint Travel Regs. may not be amended 
to provide travel allowances at Govt. expense, transportation and sub- 
sistence costs not being considered “pay and allowances” under acts of 
June 20, 1949, and Sept. 7, 1962, prescribing disability benefits_.___.____ 
Members of Army and Air Force Reserve, and National Guard qualify- 
ing for disability benefits prescribed by 10 U.S.C. 3722 and 8722, and 32 
U.S.C. 319, having been authorized necessary transportation incident to 
hospitalization, rehospitalization and return home when discharged from 
hospital, Joint Travel Regs. may be amended to authorize travel allow- 
ances consistent with general authority for travel and transportation 
SEO TE BIO Nee TE OF Uy Qin nc dciinmeticccareiesscawees 

Retirement 

To selected home 
Time limitation 

Correction of military records, pursuant to 10 U.S.C. 1552, changing 
status of enlisted member of uniformed services from discharged with 
severance pay for physical disability to placement of name on Tempo- 
rary Disability Retired List does not permit measuring of 1-year period 
of member’s entitlement to mileage for personal travel and transporta- 
tion of dependents and household effects to home of selection from date 
he was notified of correction of records, pars. 4158-la, 7012-la and 
8260-1, Joint Travel Regs., authorizing travel and transportation allow- 
ances whether meuber is retired for physical disability or placed on tem- 
porary disability retired list, records correction provided no new or addi- 
tional benefit to toll running of or affect measuring of member’s 1-year 
period of entitlement; however, had entitlement at time of discharge 
been to home of record, correction of military records would have per- 
mitted him to select home and to be paid travel and transportation al- 
lowances within 1 year from date he was notified of record correction_-__ 

Travel status 
Air Force Reserve officer without dependents who, pursuant to orders 
to active duty requiring several weeks of temporary duty at base en 
route to permanent duty station, maintained civilian housing while he 
was at temporary duty station until he received notification of approval 
of medical examination must be regarded as in travel status from day 
he departed from home to proceed to temporary duty station until ar- 
rival at permanent duty station, regardless of whether or not member 
maintained permanent civilian housing until successful completion of 
physical examination and, therefore, under 37 U.S.C. 320 prohibiting pay- 
ment of quarters allowance during periods of travel, member is not 
entitled to quarters allowance while in travel status, including period 
of Golag em retin to permanent: stAtlet nn... ..nn ncn iicctmccensae 


758-984 O-65—65 


987 


Page 


561 


561 


715 








988 INDEX DIGEST 


TRAVEL EXPENSES—Continued 


Transfers 
Leave en route 
Illness, etc., effect 
Although employee who takes sick while en route with dependents to 
new duty station would be entitled to mileage and per diem to place of 
leave and per diem during period of hospitalization not in excess of 14 
days, death of employee at place of leave before reporting to new sta- 
tion terminates any rights to further transportation of dependents and 
household effects so that, in absence of any statute authorizing payment 
when employees die during official travel in U.S., widow may not be 
reimbursed for travel beyond place of death or for the expense of having 
household effects returned from new duty station_..--.------------ 
Witnesses 
Private litigation, etc. 

Travel by employees to take Govt. records to court or to appear as 
witnesses in official capacity in response to subpoenas issued by either 
State or Federal courts incident to private litigation may not be con- 
sidered travel in performance of official business within meaning of 
Travel Expense Act of 1949, 5 U.S.C. 835, et seq., and, therefore, appro- 
priated funds may not be used to pay expenses of employees for such 
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TREASURY DEPARTMENT 


Bureau of Engraving and Printing 
Revolving fund 

Use for compilation of history 
Cost of compilation and publication of 100-year history of Bureau of 
Engraving and Printing to commemorate centennial anniversary of its 
establishment (31 U.S.C. 416) may not be charged as administrative ex- 
pense to Bureau’s revolving fund authorized by act of Aug. 4, 1950 (31 
U.S.C. 181), printing of history not being essential to industrial and serv- 
ice nature of work of Bureau or services requisitioned by other agencies, 
and neither enabling act nor act of 1950 authorizing dissemination of 
information, printing of history is precluded by act of Mar. 3, 1905 in 
absence of specific Congressional authority, and, therefore, Bureau’s 
revolving fund is not available to meet cost of compiling and publishing 
its history 


UNIFORMS 


Military personnel 
Reservists 

Qualifications 
Extended active duty allowance 
Entrance on active duty as non-Regular officer less than 2 years after 
release from active duty as Regular officer or enlisted man, or as enlisted 
member of Reserve component does not deny officer extended active duty 
uniform allowance of $100 that is in addition to initial uniform allow- 
ance, 2-year restriction in 37 U.S.C. 416(b) (2) barring payment when 
tour of duty commences within 2 years after completing period of active 
duty of more than 90 days’ duration having reference to active duty 
ordered in non-Regular officer status for more than 90 days; therefore, 
restriction is not for application when less than 2 years has elapsed from 
time non-Regular officer was released from active duty as Regular officer 
or enlisted man, or as enlisted member of Reserve component 
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Military personnel—Continued 
Reservists—Continued 
Qualifications—Continued 
Extended active duty allowance—Continued 

Non-Regular officers of Armed Forces who have not, been paid initial uni- 
form allowance provided by 37 U.S.C. 415(a)-—(c) are not precluded from 
entitlement to extended active duty uniform allowance authorized by 
87 U.S.C. 416(b), information in sec. 416(b) to effect that extended 
active duty uniform allowance of $100 is “In addition to” initial uniform 
allowance authorized by sec. 415(a)-—(c) not limiting payment of ex- 
tended active duty allowance to Reserve officer who had not first been 
paid initial uniform allowance, as same set of facts could give rise to 
right to either initial uniform allowance or extended active duty uniform 
allowance, and, therefore, sec. 416(b) also implying that officers re- 
ceiving initial uniform allowance of not more than $200 or not excluded 
from receiving payment under section, fact that non-Regular officer has 
not received initial uniform allowance under sec. 415(a)—(c) does not 
bar him from qualifying for extended active duty allowances provided 
TE 00D: QHD scnncicicscctdicicigeneichin eee 


Notwithstanding 37 U.S.C. 416(b) provides that extended active duty 
uniform allowance is “In addition to” quadrennial allowance provided 
by subsec. (a), non-Regular officer of Armed Forces may be paid ex- 
tended active duty allowance, provision that extended duty uniform 
allowance is in addition to quadrennial allowance not being sound 
basis to conclude that extended active duty allowance may not be paid 
unless quadrennial allowance had been received 


VEHICLES 


Use of privately owned 
Parking space leases, etc. (See Appropriations, availability, parking 
space) 


VETERANS 


Compensation payments 
Incompetent veterans 
Retired pay waiver terminated 
Disability compensation payments which had been elected by guardian 
of hospitalized mentally incompetent retired Coast Guard member 
upon execution of waiver of member’s retired pay but which were being 
withheld under limitation in 38 U.S.C. 3203(b) (2) at time of death of 
member before release from hospital are regarded as finally terminated 
from date of cessation of payments since death precluded payment; 
therefore, retired pay waiver executed under 38 U.S.C. 3105 is ineffective 
from time disability compensation payments were withheld and retired 
pay may be paid as provided in 10 U.S.C. 2771 
Hospitalization 
Insurance company refund clajm 

Insurance payment received by Veterans Admin. hospital under assign- 
ment by veteran’ who incident to hospitalization furnished executed 
affidavit of financial inability to pay for care and treatment may be 
refunded to insurer, veteran having no right to collect insurance under 
group policy providing for payment of hospital benefits on reimbursable 
basis by reason of court ruling in U.S. v. St. Paul Mercury Indemnity 
Co., 188 F. Supp. 726, affirmed 238 F. 2d 594, payment to hospital under 
assignment was in error, and veteran owing no debt to Govt., retention 


of amount erroneously paid by insurer would constitute unjust enrich- 
ment of Govt 
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VETERANS—Continued Page 
Insurance 
Pay allotments 
Member’s authorization 
Proposal to automatically increase allotments of pay of members of uni- 
formed services to pay Veterans Administration for insurance premiums 
when term policies are renewed pursuant to 38 U.S.C. 705 would in effect 
result in diversion of portion of member’s take-home pay without his 
express authorization or consent and, in absence of statute authorizing 
automatic allotments, proposal may not be approved___--.-_---------- 112 
VETERANS ADMINISTRATION 
Appropriations. (See Appropriations, Veterans Administration) 
VOLUNTARY SERVICES 
Meals, etc. 
Appropriation availability 
Although general appropriation of Veterans Admin. is not available to 
provide dinner, luncheon, or refreshments at annual recognition cere- 
mony at which volunteer workers at outpatient clinics receive awards or 
are honored for services to veteran patients, meals or refreshments con- 
stituting entertainment for which appropriated funds may not be ex- 
pended absent specific statutory authority, provision in Independent Of- 
fices Appropriation Act, 1963, approved Oct. 3, 1962, authorizing Veterans 
Admin. to spend $1,000 for official reception and representative ex- 
penses, if continued in future appropriations could be used to provide 
meals or refreshments at award ceremonies___.........--------------- 305 
VOUCHERS AND INVOICES 
Examination 
Sampling, etc., plans 
Proposed statistical sampling plan for internal examination of vouchers 
prior to certification, which plan contemplates certification of some 
vouchers containing erroneous or improper payments by certifying officer 
who, under sec. 2 of act of Dec. 29, 1941, 31 U.S.C. 82c, is made respon- 
sible for propriety and correctness of payments, and who would be liable 
for all erroneous payments regardless of whether erroneous payment 
was made on voucher examined under proposed plan or on one that was 
not, is plan which violates spirit and intent of acts establishing respon- 
sibility of certifying officers and, therefore, may not be adopted___-_--- 36 
Supporting data 
Prepaid freight charges 
Authority to waive requirement that Govt. suppliers furnish receipted 
freight bills to support reimbursement claims for freight charges prepaid 
in amounts less than $25 and included in billings to Govt. (B-121220, 
Aug. 2, 1957) may not be extended to cover invoices containing charges 
for prepaid freight in amounts over $25, receipted freight bills serving 
as documentary evidence to establish that Govt. bore transportation 
charges and is real party in interest in recovery of overcharges or repara- 
tions, and unearned freight in loss and damage claims, however, if un- 
available there may be accepted unreceipted freight bill required by 49 
C.F.R. 142.8 and 188.3, certified carrier's invoice evidencing payment, 
and copy of voucher reimbursing contractor, but when documents are 
retained under contract records provision, unreceipted freight bill will 
be acceptable provided contractor certifies that freight charges were paid 
and that evidence of payment will be furnished upon request. B-121220, 
EE oe titiitccnkinkadnkbanmnnemawauaecnnmedeiidedd tie busin 
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WORDS AND PHRASES 
“Active duty” 
Although term “duty” in 37 U.S.C. 427(b) (2), which authorizes family 
separation allowance payments for members on duty on board ship 
away from home port of ship for continuous period of more than 30 
days, is not defined, definition of “active duty” in 37 U.S.C. 101(18) as 
including full-time training duty and annual training duty may be used 
for family separation allowance purposes and, therefore, reservists called 
to active duty or active duty for training on board ship away from home 
port for more than 30 days are entitled to family separation allowance 
payments 
“Administration” 
Nuclear physics invention which was developed outside normal require- 
ments of duties of position by employee who received award under Title 
X, Classification Act of 1949, which authorizes awards for increased ef- 
ficiency and economy in administration, may not be regarded as con- 
tribution in area of “administration” which pertains to organization, 
methods, procedures and utilization of personnel resulting in savings 
so as to be properly for award under Title X ; therefore, if award under 
Title X is set aside, employee may receive beneficial suggestion award 
under Title III, Government Employees’ Incentive Awards Act of 1954__- 
“Cost-of-living”’ 
Since members of uniformed services arriving at new permanent duty 
stations overseas under permissive travel orders issued at their request 
for personal convenience are required to pay own travel and transporta- 
tion expenses under such permissive orders, temporary lodging allow- 
ance, which is in substance continuation of travel per diem to reim- 
burse members for more than normal expenses directly attributable to 
change of station, are not payable; however, housing and cost-of-living 
allowances, which are based on average costs normally incurred on 
permanent duty overseas, are to be distinguished from costs incident to 
change of station and such allowances are payable to members 
“Family separation allowances” 
Since family separation allowance which is authorized under 37 U.S.C. 
427(a) to compensate members of uniformed services for cost of pro- 
curing commercial housing at permanent station overseas or in Alaska 
during enforced separation from dependents is in nature of quarters 
allowance, similar conditions of entitlement are applicable and, there- 
fore, when member who is receiving family separation allowance under 
37 U.S.C. 427(a) is on temporary duty away from permanent duty sta- 
tion, including periods of temporary duty in U.S., he may continue to 
receive family separation allowance provided that in cases of temporary 
duty in excess of 60 days, payment may be made only upon showing 
that member continues to maintain quarters at permanent station. 
[Question la] 
“Federal aid” 
Loans to Indian tribes from Indian revolving fund for development of 
industrial or commercial projects within redevelopment area which is 
eligible for Federal assistance under Area Redevelopment Act, 42 U.S.C. 
2505, must be regarded as “Federal aid” within meaning of sec. 6(b) (9) 
of act, 42 U.S.C. 2505(b) (9), which requires other Federal aid to be de- 
ducted from aggregate cost of projects before applying maximum loan 
limitation of 65 percent 
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WORDS AND PHRASES—Continued 
“Federal aid”—Continned 
Corporation or business entity which is organized by Indian tribe with 
funds from Indian revolving fund for purpose of economic development 
is in effect agent or conduit through which tribes would obtain additional 
Federal financial aid under Area Redevelopment Act, 42 U.S.C. 2505, 
and, therefore, loans from Indian revolving fund must be considered 
“Federal aid” within meaning of sec. 6(b) (9) of act, 42 U.S.C. 2505(b) 
(9), which requires other aid to be deducted from aggregate cost of pro- 
jects before maximum loan limitation of 65 percent may be applied__-_- 
Funds obtained from Indian revolving fund which are used by Indian 
tribes to loan, invest or purchase stock in business entities that are or- 
ganized to qualify for Federal financial assistance under Area Redevelop- 
ment Act have not changed their character as Federal funds, even though 
no privity of contract exists between business entities and Govt. by 
virtue of loan, investment or stock purchase and, therefore, exclusion 
of such Indian revolving funds from aggregate cost of redevelopment 
project in applying limit of Federal financial assistance authorized in 
sec. 6(b) (9) of act, 42 U.S.C. 2505(b) (9), would contravene express 
terms of act requiring deduction of other Federal aid 
“Government-owned” 
Construction of curbs, gutters and sidewalks along boundary of property 
leased by U.S. Govt. from Utah State University of Agriculture and Ap- 
plied Science for erection of forest service laboratory under 99-year lease 
may be regarded as construction on property which is in possession 
of Govt. so as to come within meaning of “Government-owned” property 
in sec. 9 of act of Oct. 23, 1962, 16 U.S.C. 555b, which makes Forest 
Service funds available for assessments by governmental units for con- 
struction of sidewalks, curbs, or street paving along boundary of Govt- 
owned property, and, therefore, cost of constructing curbs, gutters and 
sidewalks on leased property by Utah State University, which is agency 
of State of Utah, may be regarded as State assessment and reimbursable 
wager act of Ont. BB; BOGB. ones sis id icine ened aati bee sastemematins sameness 
“Housing allowance” 
Since members of uniformed services arriving at new permanent duty 
stations overseas under permissive travel orders issued at their request 
for personal convenience are required to pay own travel and transporta- 
tion expenses under such permissive orders, temporary lodging allow- 
ance, which is in. substance continuation of travel per diem ‘to reim- 
burse members for more than normal expenses directly attributable to 
change of station, are not payable; however, housing and cost-of-living 
allowances, which are based on average costs normally incurred on 
permanent duty overseas, are to be distinguished from costs incident to 
change of station and such allowances are payable to members_____-_-__ 


Interim housing allowance which is authorized to members of uniformed 
services under par. 4302, Joint Travel Regs., and payable from date 
member procures non-Govt. family-type housing until arrival of de- 
pendents is not regarded as continuation of travel per diem, and fact 
that transfer of member is made under permissive orders which do not 
entitle member to travel and transportation expenses does not bar en- 
titlement to housing allowance, and otherwise proper payment of interim 
housing allowance under permissive orders will not be questioned 
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WORDS AND PHRASES—Continued 
“Official business” 
Travel by employees to take Govt. records to court or to appear as wit- 
nesses in official capacity in response to subpoenas issued by either State 
or Federal courts incident to private litigation may not be considered 
travel in performance of official business within meaning of Travel Ex- 
pense Act of 1949, 5 U.S.C. 835, et seq., and, therefore, appropriated funds 
may not be used to pay expenses of employees for such travel 
“Performed” for transportation purposes 
In transit shipments under Govt. bills of lading which originated in 1953 
but were not delivered at destination until after Aug. 26, 1958—date of 
act (49 U.S.C. 66) establishing 3-year limitation on claims for transpor- 
tation performed and paid for after such date—must be regarded as being 
performed within meaning of act when shipments were delivered at desti- 
nation rather than when shipments originated; therefore, since claims 
for additional freight charges were not received in GAO until more than 
3 years after both performance of transportation and payment, claims 
are barred by act 
“Proceed time” 
Members of uniformed services who are on proceed time incident to travel 
between permanent duty stations are free to travel where they please, 
with or without dependents, or to remain at their residences so that 
during such proceed time element of enforced separation for entitlement 
to family separation allowance under 37 U.S.C. 427(b), clauses (1) and 
(3), is not present; therefore, periods of proceed time should be ex- 
cluded in computation of family separation allowance payments under 
87 U.S.C. 427(b). [Question 5] 
“Retainer pay” 
Fleet Marine Corps Reserve enlisted member who was in receipt of re- 
tainer pay and compensation as civilian employee when he was trans- 
ferred to retired list and advanced to officer grade under 10 U.S.C. 6151 
is not required to have retainer pay considered “retired pay for or on ac- 
count of services as a commissioned officer” or as “retired pay” as used 
in double compensation restriction in sec. 212, Economy Act of 1932, 5 
U.S.C. 59a; therefore, since retainer pay received by member during 
calendar year is not for inclusion in applying double compensation limita- 
tion and since member’s retired pay and civilian compensation is less 
than $10,000 for calendar year retired pay withheld may be paid 
“Temporary duty” 
Member of uniformed services who is transferred from duty station 
in U.S. to hospital as patient in attached status for period in excess of 
30 days may not have transfer regarded as assignment for performance 
of temporary duty to qualify for family separation allowance for tem- 
porary duty for more than 30 days prescribed in 37 U.S.C. 427(b) (3) __- 
“Temporary lodging allowance” 
When dependents of members of Navy assigned to vessel duty arrive 
in vicinity of overseas home port of vessel and occupy temporary lodgings 
prior to effective date of change of home port of vessel from U.S. to over- 
seas home port, condition for entitlement to temporary lodging allow- 
ance, which is in nature of permanent change of station emolument, 
has not been met until new home port of vessel becomes member’s perma- 
nent duty station on effective date of orders and, therefore, members are 
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WORDS AND PHRASES—Continued 
“Temporary lodging allowance’—Continued 
not entitled to temporary lodging allowance prior to effective date of 
change in home port 
Since members of uniformed services arriving at new permanent duty 
stations overseas under permissive travel orders issued at their request 
for personal convenience are required to pay own travel and transporta- 
tion expenses under such permissive orders, temporary lodging allow- 
ance, which is in substance continuation of travel per diem to reimburse 
members for more than normal expenses directly attributable to change 
of station, are not payable; however, housing and cost-of-living allow- 
ances, which are based on average costs normally incurred on perma- 
nent duty overseas, are to be distinguished from costs incident to change 
of station and such allowances are payable to members 
“Trainship service” 
Use of trainship service between U.S. and Alaska to move military cargo 
in rail cars which are transferred without unloading to foreign built and 
foreign registered ship for ocean segment of trip and, after arrival at 
Alaskan port, continue on tracks to destination under single through 
bill of lading is not use of rail service but transportation by sea on for- 
eign vessel in violation of Cargo Preference Act of 1904 (10 U.S.C. 2631), 
requiring shipments of defense supplies to move on American vessels, 
in view of purpose of preference statutes to protect American shipping 
from foreign competition and classification of seatrain service, which is 
comparable to trainship service, as common carrier by water and, there- 
fore, Defense Dept. does not have authority to utilize such proposed 
trainship service 
“Twenty years’ service” 
Longtime construction of term “20 years of service,” in 10 U.S.C. 6384(a) 
relating to iNvoluntary separation of Navy officers with less than 20 years 
of service by selection board action, as meaning 20 years of total com- 
missioned service in Regular Navy is tenable construction and, there- 
fore, Marine Corps officer with more than 20 years of enlisted Reserve 
officer and Regular commissioned officer service but less than 20 years of 
Regular commissioned service when selection board reports officer as un- 
satisfactory for discharge with severance pay is officer with less than 
20 years of service within 10 U.S.C. 6384(a) so that action of selection 
board is legal 
“Veteran” 
Enlisted member of Marine Corps without dependents who was hos- 
pitalized in Veterans Admin. hospital for period before placement on 
temporary disability retired list is not considered veteran for retired 
pay reduction purposes under 38 U.S.C. 3203(a)(1) until placement on 
retired list and seventh calendar month following month of admission 
when veteran’s retired pay must be reduced for treatment and care is 
computed from month following placement on temporary retired list___ 
“Waiver” 
Once right has been exercised there is nothing to waive, as term 
“waiver” is not associated with accomplished payment, but is intentional 
relinquishment or abandonment of known right or privilege, therefore, 
upon acceptance of readjustment pay member of uniformed services has 
nothing to waive; however, if allowed to refund amount of readjustment 
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WORDS AND PHRASES—Continued 
“Waiver’—Continued 
payment received, member is placed in same position as if he had not re- 
ceived readjustment pay insofar as retired pay is concerned, and effect 
of such refund with respect to taxes is for consideration by Internal 
Revenue Service and State tax agencies 
“Work directly upon the site” 
Work performed by mechanics and laborers of contractors, subcontrac- 
tors or materialmen off site of Federal construction project subject to 
Davis-Bacon Act, 40 U.S.C. 276a, is not work “directly upon the site” 
within meaning of that phrase in act which phrase must be construed 
as work within exact confines of place of performance of construction or 
precise location of work and, therefore, work performed by employees 
of material supplier three miles from construction area is not work sub- 
ject to minimum wage provisions of Davis-Bacon Act 
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